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THE ORIGIN OF THE SYSTEM OF LAND GRANTS 

FOR EDUCATION.' 



INTRODUCTION. 

When the Continental Congress, shortly before the adoption of 
the Constitution, set in operation its plan of colonizing the pub- 
lic domain, it followed the policy of making grants of wild lands 
for the support of schools. An ordinance passed in 1785 pro- 
vided for the survey and sale of seven ranges of townships in the 
Ohio country, and in each township section number sixteen was 
to be reserved for the support of schools. 

Two years later the same congress, as one of its last and cer- 
tainly one of its most notable acts, established the Ordinance of 
1787, for the government of the Ohio territory. It contained 
the famous declaration, that, "Religion, morality, and knowl- 
edge, being necessary to good government and the happiness of 
mankind, schools and the means of education shall forever be en- 
couraged." The federal land grants for higher and common ed- 
ucation made to the Ohio Company are contemporary interpre- 
tations of this declaraticMi. 

The policy thus announced and defined by the old congress was 
adopted and continued by its federal successor; and under it 
state after state has been erected in the expanding national do- 
main, each endowed with a vast public property dedicated to the 
support of common schools. The influence of such endowments 
on the development of the state systems of education cannot well 
be over estimated. They have formed centers of state interest 



^This paper was submitted for the degree of M. L. in the University of Wis- 
consin, 1800. 
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and activity along educational lines. The land grant guaranteed 
a school fund, which brought education necessarily under state 
control. This centralization in tum. led to a prompt and vig- 
orous development of school systems, even in states where the 
early environment was unfavorable to educational progress. 
These grants have not always been wisely applied;' it would be 
strange if they had been. But the general result, it may safely 
be asserted, has been to impart a vastly greater efficiency to the 
educational effort of the past century.^ 

This is a complete justification of the high praise always be- 
stowed on the framers of the Ordinance of 1785 for their wis- 
dom in incorporating in it the sch(X3l reservation principle, and 
on the framers of the Ordinance of 1787 for their declaration. 
It justifies also the careful investigations that have been made 
in order to determine the exact means bv which the educational 
clause was engrafted upon the ordinances (jf 1785 and 1787.* 

But in regard to a poHcy which has been so fruitful in results 
it is desirable to know more than this. W'c wish to know, for 
example, from what source the statesmen of this period derived 
the idea of land grants for education ; whether it came to them 
in the form of a "happy suggestion/' as seems so often to be 
taken for granted, or whether it was the result of colonial exper- 
ience. If the latter, just what and how far reaching were the 
customs which involved the principle of land grants? Lastly, 
assuming that the idea was involved in well defined kKal cus- 
toms, how was it brought to the attention of the national legis- 
lators in a way to induce them to emlxxly it' in the ordinances? 

These are the problems of tlie present pai>er. The investiga- 
tion quickly revealed the fact that the idea was not a new one in 

*0n "The History and Management of Land <;rantH for Education In the 
Northwest Territory." see Knight, O. W.. PaptrM of the Amtrtcan Historical 
Association^ volume 1 (188?). 

»When we reflect that without the Htimulu.s of the land grants state control 
of education would probably. In some cses. have been long deferred, and that 
then the local units would have Iwen left to follow their own Inclinations In 
the matter, we begin to realize the lmi)ortrtnce of these grants Incorporated In 
the acts estabRshlng new states. Observation and history prove that In a large 
number of communities the state law has often In'^n the sole means of keep- 
ing the public schools alive. 

*Thl8 task has been successfully performed by Dr. Knight In the monograph 
cited above. 
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CHAPTER I. 

F.N'OI.ISfI PRECEDENTS FOR LAND GRANTS FOR EDUCATION. 

TTiere is a very jjencral impressi(^ that education in England 
durin^r the middle a(;es was a matter of little account ; and that 
it was fjn]y with the ofK-ninj!; of the modem era that pr(^pness be- 
gan. M^^xJem investigation, however, is forcing us to greatly 
m^ffWfy fAir earlier ideas about educational conditions in medi- 
aeval Knj^land. A recent writer** has shown that during the 
later middle a^jes Ent:lan<l was fairly well supi)lied with schools 
of the ordinary kinds, and that, in i)ro])ortion to population, 

she '.vas probably iK'tter supplied with (irammar schools than 
she has ever l>een since that time. These schools were generally 

cr/nnecterl with church proiwrties of various kinds, and were sup- 
|x>»rted from the incomes of such properties. Some pertained to 
cathedrals, s^mie to monasteries, some to collejjiate churches, and 
a very larj^e propf>rtion to the numerous chantries. 

With the destruction of the monasteries ( and other religious 
foimdati^ins) bv Henrv \'I1I and Edward VI, the schools de- 
fxrnding ujKin them lost their sup])ort and naturally perished also. 
Therefore the reij^n of Edward \'I was from one point of view 
a dark a^e for education.' ( )n all hands the schools to which 
the ])ccif[)\c were accustomed had fallen. It is tnie Edward re- 
stored a number of them, but manv were utterly lost ; so that, as 
late as 1562, the speaker of the House of Commons complained 
to Queen Elizabech that *'at least a hundred [grammar schools] 
were wanting in England which Ix^fore [the suppression of the 
monasteries] had been."® 

Perhaps it is fortunate that the disaster came just when it did . 
for by that time the influence of the new learning, working 



*r^ach. A, F., English fichools at the Kt- format ion. 

''Ibid. Introduction; see al8o Gasquet. Jlcnry nil. and the English MonaS' 
terieg II. fnS-520. 

•Traill, Social England, III, 228. 
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through such men as Erasmus. Colet and More, was beginning 
to quicken the intellectual life of the English people. They 
were therefore in some degree able to appreciate the loss of their 
accustomed schools, and were prepared to make sacrifices in 
order to replace them. Thus in the reaction which followed the 
suppression of the monasteries, we have the beginnings of a new 
educational movement; — a movement ** stimulated by the need 
created by the ruthlessness of kings, but endued with the spirit 
of the new age. Had the schools been destroyed a century and 
a half earlier it is possible that little effort would have been 
made to retrieve the loss ; now, however, the English people be- 
came aroused on the subject of education, and began that ac- 
tivity in building and endowing schools which was still notice- 
able in the next century, and with which the colonizers of Amer- 
ica were familiar. 

In some cases the inhabitants of places in which schools for- 
merly existing had been destroyed by act of the king, peti- 
tioned for their reestablishment. Such petitions were often 
favorably acted upon, the schools so established being endowed 
with portions of the sequestered church lands. The famous 
grammar school at Shrewsbury was founded in this manner. 
At that place, we are told, Latin had been taught in the monas- 
teries until their suppression. In 1551 **the total want of some 
public institution for the education of youth in this town was 
represented to the King — and a considerable portion of the 
lands of the two dissolved collegiate churches of St. Mary and 
St. Chad were solidited for the maintenance of a Free Gram- 
mar school.** The king acceded to the petition and established 
at Shrewsbury "The Royal Free Grammar School of King Ed- 
ward VI." ^« 



•Social England, III, 29 ct acq. 

^^Ancient and Present State of Shrevshury 346, 350. Compare Social Eng- 
land, III, 29. 

Another excellent example comes from Kent. At Eversham there had been 
a grammar school endowed by an Individual but placed* under the control of 
the monastery. Henry VIII. destroyed the monastery and the school fell. The 
people at once petitioned for its restoration, but without success. A number 
of years later Queen Elizabeth, on one of her progresses, rested in the town 
two nitfhts. and the people seized this favorable occasion to plead for the re- 
establishment of their school. This time they did not plead in vain, for the 
Queen endowed the new grammar school with a portion of the lands that had 
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But the restorations made by the monarchs did not compen- 
sate for the schools destroyed, and private individuals of wealth 
and public spirit came forward to supply the deficiency. The 
parliamentary statutes for the period and the annals of English 
towns, tell a story of private generosity in the founding of 
schools which forms a bright page in English history.*^ The 
statutes name as founders, "knights," '*esquires," "clerks," plain 
men without titles of any kind, and one who is described as a 
"citizen and grocer of London." 

The histories of towns and counties present numerous addi- 
tional illustrations. Thus Tiverton*^ had a free grammar school 
endowed by a wealthy clothier in 1604; Uttoxeter*^ had one 
founded and endowed by a priest in 1558; clergymen also en- 
dowed the schools at Skipton^* and Lincoln.*' In Alford*® the 
grammar school was richly endowed by a merchant, in 1565, 
and in Spaulding*^ by "John Blanche." in 1558. Homcastle 
had a grammar school "founded and endowed by Lord Clinton 
and Saye, Lord High Admiral of England, under the authority 
of letters patent 1652."*® 



belonged to the old one. (Hastad, History of Kent I, 714.) For other Illus- 
trations, see the History of the County of Lincoln (2 vols. London and Lincoln, 
1834), I, 262, 307. 

"The following, taken from Ruffhead, Statutes at Large, II and III, will Il- 
lustrate the movement from the parliamentary side : 

An act for the confirmation of a free school erected In the town of Stamford, 
and for the more sure enjoying of the lands given by William RatcllflTe for 
the maintenance of a schoolmaster there. (2 & 3 Edw. VI., 20, 21.) 

An act for the erection of a free school In the town of Poekllngton In the 
County of York. (5&6 Edw. VI., 8.) 

An act for £he better and further assurance of lands given to the maintenance 
of the free Grammar school in Tunbrldge In the County of Kent. (14 KHz., 2.) 

An act for the perfection of assurance of certain lands given for the mainten- 
ance of a free Grammar School in the city of Coventry. (23 Ellz., 4.) 

An act for the foundation of a hospital, a grammar school and maintenance 
of a preacher, in the town of Thetford forever, according to the last will and 
testament of Richard Fulmarston, Knight. (4 James I.) 

An act to confirm and enable the erection of an hospital, a free grammar 
school and sundry other godly and charitable acts and uses, done and intended 
to be done and performed by Thomas Sutton. Esquire. (4 James I.. 21.) 

Other cases occur in the reigns of James I., Charles I., and Charles II. 

"Harding, History of Tiverton, I, 43. 

"Redfern, History of Uttoreter, p. 303. 

"Dawson, History of Sktpton, p. 333. 

^^ History of Lincoln. II, 307. 

»«/6W, p. 242. 

^Ubid, I, 291. 

»»/l>/d, II, 191. 
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CHAPTER II. 

EARLY AMERICAN LAND GRANTS FOR EDUCATION. 

In the light of English practise respecting school support, it 
is not surprising to find the early American colonists founding 
"free schools/' or *'free grammar schools," and endowing them 
with lands. The custom was followed to some extent in all of 
the colonies, but in certain ones, namely Massachusetts, Con- 
necticut and New Hampshire,*® it developed steadily in the di- 
rection of a public land grant system. 

We have seen that in England a very common form of school 
endowment was through a grant of land made by an individual. 
Such cases also appeared in the colonies. Capt. John Mason,'® 
proprietor of New Hampshire, died in 1636. In his will, dated 
November 26 appears a provision for devoting one thousand 
acres of land in his colony to "the maintenance of a free gram- 
mar school for the education of vouth." 

In 1671 Mr. Thomas Bell, dying in England, bequeathed to 
Mr. John Eliot in trust for the use of a school in Roxbury, Mas- 
sachusetts, all his lands and tenements situated there. The prop- 
erty was leased, and at once produced an income sufficient for 
schooling thirty boys. Sixty years later a part of the land was 
sold for a sum, the income of which supported a school of one hun- 
dred and thirty boys, with six teachers, all receiving the highest 
salaries paid for grammar school work.'* 

The cases noticed above illustrate the very general and well 
known custom of private endowment. It was not at all remark- 
able, in view of the educational activity of that and several pre- 
ceding generations of Englishmen. But, alongside of these pri- 
vate grants, we have from the earliest time a class of public 



"The same was true of Vermont, which became a separate state. 
»Capt. John Mason, Prince Society PubUcationa, p. 404. 
*^ Memorial Ristory of Boston, IV, 239-240. 
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grants of a very special significance because of the peculiar de- 
velopment given them; namely, those made by towns or town 
proprietaries. 

The early records of the town of Boston contain an illustra- 
tion of this custom: "loth. day of ye nth. month 1641 It is 
ordered that Deare Hand shall be improved for the maintenance 
of a Free School for the towne and such other occasions as ye 
select townsmen for the time shall think meet, the said school 
being sufficiently provided for."^^ The town of Braintree" 
was incorporated in May, 1640. In July of the same year the 
corporation secured, by purchase, the famous tract of about one 
hundred and fifty-eight acres known as the **Coddington School 
Lands." They became so valuable that in 1739 the annual rental 
was £142, and the lands, for many years prior to that time, had 
been a great source of benefit to the school. 

The school history of the town of Dorchester is extremely in- 
teresting from several points of view ; but especially so because 
of the early use of lands for school support. In 1635 the gen- 
eral court of the colony granted to the town "Thomson's 
Hand — to enjoy to them and their heirs which shall inhabit 
there forever, paying the yearly rent of twelve pence to the 
treasury for ye time beinge." Four years later (1639) the town 
appropriated Thomson's Island for the use of the school, and a 
rent of twenty pounds per annum, collected from those occupy- 
ing lands there, was paid to the school master.** 

New arrangements were made in 1641, whereby the revenue^. 
seem to have been increased. Elaborate rules were at this time 
made for the management of the school. A body of wardens 
was appointed to supervise it, and "to order and dispose of all 
things that concern the school [in ways] most conducible for 
the glory of God and the bringing up of the children of the 
town in religion, learning, and civilitie." 

The school now entered on a very flourishing era, and its sup- 
port seemed permanently assured, when the general court re- 



"/btd., pp. 238-239. 

"/bW., p. 237. See also Magazine of New England History, III, 228. 

^^HiHtory of Dorchester, pp. 160-163, 420-424. 
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voked its former gift to the town and conferred Thomson's 
Island upon a descendant of the original occupant. The towns- 
men immediately presented a petition asking the court to grant 
them some other island in place of the one taken away; "to- 
wards the mantenance of a free school," which, they say sig- 
nificantly, "is like to faile'' without such help. The court agreed 
that *'when the town should present that which was fitt to be 
given it should be conferred upon them."-^ 

Perhaps there was no "fitt" island left to be granted. At 
any rate the Dorchester people brought suit for the recovery of 
Thomson's Island, and failed.^® Nine years later (1659) the 
townsmen again petitioned for a renewal of the grant of Thom- 
pson's Island, and in case this could not be restored them, they 
desired the court to grant them one thousand r res of land in 
some convenient place, "for the end aforesaid, r . mely the main- 
tenance of Or dying school." These lands were finally laid out in 
the western part of the state. They brought in very little revenue 
and in 1734 were sold for £400. 

But there were other school lands in Dorchester. In 1657 
the inhabitants voted to set aside one thousand acres of their 
own land for school purposes. This produced a small income dur- 
ing the years following. As new towns were erected within the 
earlier boundaries of Dorchester portions of this school land were 
either set off to them, or they were allowed to participate in the 
benefits of the income derived from them. Portions of the land 
were sold at various times and a small school fund established. 
There is evidence that at least three towns, all within the early 
bounds of Dorchester, participated in this fund.^® 



"/6fd., pp. 163-164. 

^^ Records of Masnachunetts Bay, III, 139. 

"Hlitory of Dorchester pp. 433-434. The petltiooers recite the circumstances 
■of their possession of the island for several years, and speak of the benefits 
derived from It. Then they say : "But the said Island hath been taken from 
us and settled on others, to the almost If not total overthrow of Or free school 
wch was HO hopeful for i>08terltie both our own and our neighbors also who 
had or might have received benefit thereby." 

2»/b/d., pp. 432 et seq. 

About the time that the school lands were to be laid out. Just before the close 
of the seventeenth century, the records state that "Some of our friends of Mil- 
ton [one of the towns set off from Dorchester] requested the town to grant them 
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The town of Dedham was begun in the year 1636. At a gen- 
eral meeting of the year 1644, '*The said inhabitants, taking into 
ccMisideration the great necessitie of providing some means for 
the education of the youth in Or said Towne, did with an 
unanimous ccwisent declare by voate their willingness to promote 
that worke promising to put their lands to provide maintenance 
for a free Schoole in our said Towne. And further did resolve 
and consent, testifying it by voate, to rayse the some of Twenty 
pounds pr annum : towards the maintenance of a schoole Mr. to 
keep a free schoole in our said Towne. And also did resolve 
and consent to betrust the said 2oi pr annum and certain lands 
in our toivn formerly set apart for publiqnc use into the hands 
of feoffees to be presently chosen by themselves to employ the 
said 2o£ and the land aforesaid to be improved for the use of 
the said schoole : that as the profits shall arise from ye said land 
every man may be proportionatelly abated of his some of the said 
2o£ aforesaid freely to be given to the use aforesaid." The 
feoffees were chosen at the same meeting. ^^ At a later meeting 
of the same year there was * 'granted to ye feoffees for ye schoole 
in Dedham for the use of the said schoole a percell of the training 
ground'*'** for the period of six years. 

It is true the intentions of the town fathers of Dedham to en- 
dow the school from the town lands were defeated by their de- 
scendants; but this need not surprise us. A survey of the edu- 
cational history of a considerable number of New England, 
towns seems to show that even in the earlier period there was a 
great deal of indifference, while, as many of the local historians, 
suggest, the second and third generations exhibited lower edu- 
cational ideals than did the first. Dedham is a good example- 
but there are others. 



200 acres for the same purpose. The town did seem to favor the matter yet: 
DotwIthstaDding did defer the affirmative grant thereof until our own school' 
lands above mentioned shall be first laid out, and until the town of Milton have* 
a school appearing to need the same." (Ibid., p. 269.) 

In 1707 the town granted "150 acres to Milton provided a grammar school) 
was kept there for fifteen years." {Ibid., p. 282.) 

^Dedham Records, Toicn and Selectmen, I. 10."3. 

*^Ibid., p. 108. other lands were voted for the use of the church In Dedham.. 
(Ibid., p. 166.) 
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The town of Wobum was begun as early as 1640 and was in- 
corporated in 1642. Yet, up to 1673 the town records seem to 
contain no evidence of the existence of a school there. To be 
sure this does not prove that there was no school in the town, 
but it does show a lack of public interest in education. When 
we couple this negative evidence with the positive evidence 
available we have a fairly strong case. In 1673 two "dames" 
were paid ten shillings (between them) for a year's teaching. 
In 1674 the town, "Agreed with Jonathon Thomson to tech 
biger children, and Allen Counar's wife to tech leser children." 
They were allowed one pound between them for the work. 
Similar entries were made for each year till 1680. 

By 1685 the town had over one hundred families, which, under 
colonial law, rendered it responsible for a grammar school. 
Mr. Samuel Carter, son of the minister, was appointed to keep 
such a school and was allowed the munificent sum of five 
pounds for the work. But even at that rate he was overpaid, 
for it fell out that there were no pupils to attend the school. 
The townsmen were not disposed to pay good money for 
nothing, and yet they were anxious to escape the ten pound fine 
for neglect to keep a grammar school. So the selectmen re-en- 
gaged Mr. Carter, agreeing to pay him twenty shillings, and if 
any scholars should attend, five pounds. There were no schol- 
ars. The same year a dame was appointed to teach the small 
children, at a salary of ten shillings and this is spoken of as the 
usual pay.^^ 

Yet, in spite of frequent failure; in spite of local indiff- 
erence; there were forces at work tending not only to check a 
threatened or actual decadence, but slowly to build up a strong 
educational sentiment among all classes of the people, and 
to place the interests of the school upon a firmer founda- 
tion. Among these beneficent forces we have to reckon the 
public interest in the lands early set apart for school purposes in 
a large number of New England towns. In many, perhaps in 
most cases, these lands when granted were of little value. But 

'^Sewall, History of Wobum, pp. 51-56. He quotes the town records and 
gives volume and page references. 
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their value steadily increased with the general development of 
the country, and with this increase the popular interest in them 
kept pace. So, while in the beginning there was probably no 
thought of obtaining a considerable revenue from the school 
lands, it came to be seen that in time they might form the ade- 
quate support of the town schools. Hence an increasing edu- 
cational interest centering in such property. 

The writer knows of no case which so clearly reveals the evolu- 
tion of what might be called a **school lands consciousness*' among 
the people, as does the history of the school lot in Springfield, 
Massachusetts. It will therefore be given with some detail in the 
succeeding section. 

In 1636 William Pynchon, one of the members of the Massa- 
chusetts Bay Company, left Roxbury to seek a good location for 
the Indian trade on the Connecticut River. He pitched upon 
the land at the junction of the Agawaam, and bought a tract for 
a town lying on both sides of the ''Great River."** Trade was 
begun, and was carried on successfully for many years, first by 
William Pynchon and afterwards by his son. Those who came 
to cast in their lot with the original adventurers received land 
and the broad meadows along the river were opened up to cul- 
tivation. As new settlers came to the town it was the custom 
to grant them lands for house lots, for cultivation, meadow and 
pasturage. 

It would appear that Mr. Moxon, the first minister, on set- 
tling there in 1638, received such a grant in exactly the same 
way as other settlers received theirs.'^ He remained until 1652 
and on his departure the town purchased his entire property, 
consisting of the land granted to him in 1638, with the house 
and other improvements made upon it, and set it aside for the 
support of the minister in Springfield for ever, ^^ 

We will next notice the significant transaction which intro- 
duces the subject of school lands. March 13th.. 1654. 
"Whereas there hath been a p'sell of land over ye great river at 



"The price paid was "18 fathoms of wampum. 18 coats, 18 hatchf^ts, 18 hoea, 
and 18 knives." 

"Burt, The First Century of Springfield. Introduction. 
«/6W., p. 222. 
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ye lower end of Chickuppi plaine, reserved for ye Towne's use, & 
yet notwithstanding some of ye land hath been disposed off to 
p'ticnlar prsons so yt there is now but about Thirty acres there- 
off left; some prsons desiring yt ye said thirty acres may also 
be disposed off & distributed to several prsons : The Towne took 
it into consfderation whether to yield thereunto, & ye major part 
of ye Towne, for several reasons, doc resolve not to dispose of 
ye said Thirty acres of land to any pticular prson or prsons as 
their ppriety but doe here by order yt ye aforesd Thirty acres of 
land at ye lower end of Chickuppi plaine over ye great river 
shall be reserved in ye Towne's hands, as ye Towne's land, for 
ye Towne's use, either for ye helping to maintain a school mas- 
ter or ruling Elder or to help beare any other Towne charges 
accordinge as it shall here after be concluded on. But not to be 
disposed off fro. ye Town's ppriety."^' 

At the above mentioned meeting it was further "ordered yt 
ye select townsmen shall have liberty to let out ye sd land for 
yeare or yeares to bring in some yearly rent if they can find any 
to take it." The land was leased (apparently for the first time) 
in 1659, ^0^ t^^ space of nine years. 

By this time the reservation is spoken of as, "The 35 or 40 
acres of Towne land in Chickuppi plaine,'* a strip having been 
added to it some years previous. The annual rent is accounted 
for on the credit side of the town's ledger, but there is nothing 
to prove that this money, (or produce, for it was paid in kind), 
went to tfie support of the school master prior to the year 1678. 
At a meeting of that year it was "voted and concluded that Mr. 
Daniel Denton shall have the profits of the Town's lands 
at Chickuppi and ten pound p annum, besides the allowance that 
the school master according to Town order or agreement is to 
have of al such as send their children or servants."'* 

In the town accounts of the same year, 1678, on the credit 
side we read, "By ye Town land at Chickuppi, 6i-ios. ; and on the 
debit side, "To ye School Mr 6£ fro. ye Town and 6i-ios. fro 



^^Ibid., I, 215. 'the Italics are mine. 
^Ibid., II, 140. 
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Chickuppi."'*^ Hence it is certain that the land was by this time 
at least occasionally used as a support of the school. 

Let us now return to the ministry reser\'ation. In 1655 Mr. 
Thompson came to Springfield as pastor, and at a meeting held 
November 15th of that year it was voted to give him possession 
of the land and house purchased of Mr. Moxon and set aside 
for the ministry. But it was definitely stated that, "When he 
shall cease to be our preaching minister, then ye said housing 
and lands to return to ve towne's hands."^* 

Mr. Thompson left the town within a year and was followed 
by Mr. Hooker who remained only a few months. Then, after 
an interval, in 1660, came the Rev. Pelatiah Glover who stayed 
until his death in 1692. Jle, of course, was put in possession 
of the ministry lands: but he was not satisfied with the mere 
temporary enjoyment of the property, and requested the town 
to give him an absolute title in fee simple. 

He was influential enough to secure a vote to this effect in 
1665, **A11 present consenting thereto."'** This was a radical 
departure from both the spirit and the letter of the vote of 1655, 
and bore fruit later. In 1677, after the burning of Springfield by 
the Indians, a new house was built for the minister, and when a 
vote passed '*To give Or Reverend Teacher, Mr. Glover this house 
— upon ye like terms as ye former house and lands were given," 
the action of the majority was dissented from by twenty-two men, 
whose names were entered ; they declaring in favor of **ye for- 
mer vote yt ye house be for ye ministry, disallowing of any al- 
teration of ye former vote.'**** 

The above mentioned vote was taken in July ; in August of 
the same year, at a special meeting called to consider this mat- 
ter it was decided that the town had no right to grant the lands 
to Mr. Glover, they having been sel aside for the support of the 
ministry forever. 

They therefore concluded to raise Mr. Glover's salary and 
resume the land "to its first and primitive use.'' It was not to 
be "accounted or reck^/ned Mr. (ilover's propriety otherwise 

*Uhld., I, 422. 

«/ftw.. I. 24:i. 

^IhUl., II, fil. 
*''Ibid., ir, V.\2. 
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than for use while he [should] continue [their] minister."*^ 
Mr. Glover, however, seems not to have yielded gracefully to 
this conclusion and appealed to the general court to arbitrate 
the matter.** The next year the matter was up again, and now 
a startling solution was found for the difficulty. It was voted 
that, in view of all the circumstances (including the declara- 
tion of the general court that the town ought to give Mr. 
Glover full compensation) to allow Mr. Glover to keep the min- 
istry lands as his own and to set apart the Chickuppi lands, (with 
some nine acres added thereto), as ministry lands. The "votes 
for this exchange were 2"], and the dissenters were 23 ; who though 
they dissented from confirming the Town's gift to Or Rev 
Teacher, yet they consented to give him a full compensation for 
the land first set apart for the ministry."*^ 

Thus the ministry lands are first voted away to an individual 
and then, to satisfy those who object to this proceeding 
the school lands are set apart for the ministr>\ But the end is 
not yet, as the division on the last vote would indicate. On the 
death of the Rev. Pelatiah Glover his son, Pelatiah, inherited 
his rights to the land in question. But the townsmen now 
showed a desire to secure those lands to their first use. There- 
fore they held a meeting, **in order to the discoursing and 
agreeing with Mr. (31over about the house and land wch 
ye Town granted his father which belongs to the ministry."** 

Thereafter, until 1695, a number of votes were taken on this 
matter, the Chickuppi lands figuring very prominently as a part 
of the compensation which it was proposed to give Mr. Glover. 
But finally it was decided that these lands could not be granted 
to an individual and a money compensation was given instead. 
The school lands party had gained a complete victory, which 
they were not slow to secure by passing a clear and definite res- 
olution : 

"That the ancient appropriation of Chickuppi land on 



«/5i(i.. p. im. 

**lhid.^ p. 156. We 8hal] probably not be far wrong In assuming that the 
dissenters from the above vote represented a party which desired to retain the 
Chickuppi lands for school purposes. 

«*/&<d., p. 205. This was In 1692. The Italics are mine. 
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the west si3e of the river bee to the maintenance of a schoole in 
the Towne of Springfield. Also voted that the six acres 
of meadow, bee it more or less, on the east side of the river Iv- 
ing bet^^'een the meadow of Col. John Pynchon on the south- 
east, and the meadow of Edward Stebbins on the northwest side 
bee appropriated to the same use. and is now granted unto that 
use, vizt, towards the maintenance of a school in Springfield 
forever."*** 

Thus, happily, this grant, after passing through many vicis- 
situdes, by reason of the development of a public sentiment fav- 
orable to a steady support of schools, came at last to be exclu- 
sively devoted to that purpose.*' 



♦♦/ftid.. 344. 

^In the notes to ±cU and Rcaolvea of Maaaachunetta Bay, VIII, 
solves, etc.. 1703-1707, Appendix III, pp. 5R8-593, Is a chapter on the Bchool 
history of Springfield, taken from Archives. LVIII, p. 245. It is there stated, 
"that the profits of the lands appropriated in 1653 ( ?) to the maintenance of 
a school seemed not to have been applied to that purpose before the year 1696. 
Possibly no income nuiy have accrued from them. However that may be, the 
following vote by the inhabitants appears to have been the first attempt to 
realize and a ^ily an income from these lands and at the same time to set 
apart other lands for the same purpose." Hero follows the vote Just given 
above. There Is a misapprehension here, for it has been shown that there 
was an income from these lands long before 1690. and also that this Income 
was at least once voted to the schoolmaster, and at least once paid to him. 
The writer evidently overlooked the series of transactions resulting directly in 
the vote given In 1096. 

It is significant that the question of preserving to the tuwn Its school lands 
should have been so closely connected with the question of preseniing the min- 
istry lands. There is a clearly apparent development of a sentiment favorable 
to a permanent support of both religion and education. This Is in exact ac- 
cord with what we shall find to have been the sentiment of the colonial goT- 
erumeut of Mns^uchusetts at thin tliii<>. 
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CHAPTER III. 

COLONIAL GRANTS FOR GRAMMAR SCHOOLS. 

Thus far we have been looking at the subject of school sup- 
port in New England from the point of view of the towns or 
local units. We will now take the matter up from the stand- 
point of the colonial governments. 

The facts already brought out go to show that while many 
towns were extremely enterprising in the support of education, 
others were extremely negligent. Had the towns, therefore, 
been the ultimate arbiters in the matter, educational development 
would inevitablv have been far different than it was. But the 
colonial government occupied a position with respect to the 
towns which enabled it to impose upon the latter policies having 
their spring in the better sentiment of the colony at large. The 
men who were sent to tlie general court were generajly the most 
intelligent and most public spirited citizens ; and it is clear from 
the laws passed for school support in general that they were 
disposed to force the backward towns to adopt their more ad- 
vanced views respecting education. In this way such a degree 
of progress was secured as would have been wholly impossible 
under purely local control. One of the local historians of Mass- 
achusetts forcibly expresses the idea thus : "There were men who 

believed in education, and sacrificed a good deal to 

promote it But the people generally had to be 

whipped up to the necessary expenditure.'* "Had not the colony 
spurred them up there is no telling when the reputation of our 
fathers for zeal in education would have been bom."** 

There can be no doubt that the colonial influence, exerted in 
the form of a more or less paternal watchfulness over the relig- 



^•DeForest. EorXy History of Westborough, pp. 99, 96. 
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ious and educational welfare of the peoj^le, was a most impor- 
tant force in determining the educational histon' of the New 
England states. We, however, are especially concerned with a 
particular phase of that historical development, namely, landed 
support of schools. 

From the colonial side, the policy of making definite grants of 
land for the purpose of promoting education seems to have 
arisen first in connection with the grammar schools. These in- 
stitutions were ver\^ essential from the ix)int of view of the New 
England fathers. The grammar school was the feeder of the 
college, that "School of the Prophets," from which the **leamed 
and orthodox" ministry was recruited. Rut the maintenance of 
these schools Ijore very hard upon the towns ; so much so that the 
fine lor non-compliance with the law recjuiring every town of 
over one hundred families to support one, had to be increased in 
amount from time to time in order to make it effective. Even 
then many towns were "presented" for neglect each year. The 
fact seems to be that the grammar sch(X)l was not popularly re- 
garded as a necessity, and therefore its support was accounted a 
special burden.*' 

Under such circumstances it is not strange that the colonial 
governments should have come to the rescue of the grammar 
schools by making special provision for their support. 

The General Court of Massachusetts Bay in 1659, **in answer 
to the petition of the towns of Charlestown and Cambridge, — 
judge meet to graunt to each towne a thousand acres of land, 
upon condition that they forever appropriate it to [the mainte- 
nance of a grammar school] and within three years at furthest, 
lay out the same & put it on improvement ; and in case that they 
faile of maintaining a grammar school during the said time they 
shall do so, the next grammar school of wt towne soever, shall 
have the sole benefit thereof."^'* 

The colony of Plymouth had an almost unique source of reve- 
nue in the fisheries at Cape Cod. Those who desired liberty to 



*'The caBe of Woburn. clt«>d alwve (p. 1.')) Ih an example. 
**Colonial Records of M<M8arhUHt1ts Bay, IV, 400. 
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take the "alewives'' or. herring there could secure the privilege 
only by paying a fixed license fee. At the Court held in March, 
1672-3, a resolution was adopted granting the profits of the fish- 
eries to the town of Plymouth, for the support of a grammar 
school already begun there, "and hitherto continued by God's 
grace with good success/*** Plymouth received this money 
because she was the first town to establish a grammar school. 
Afterwards other towns built schools and then the "Cape Money," 
as it was called, was distributed among them. To illustrate: 
In 1683 "the Court have ordered the Cape Money as foUoweth : 
viz.: to Bastable school, twelve pound: to Duxburrow school, 
eight pound : to Rehoboth school, five pound : to Taunton school, 
three pound ; and two pound to Mr. Daniell Smith."*^" 

This employed the whole of the thirty pounds now annually 
received for the fisheries, which therefore furnished the earliest 
actual school fund in America. Massachusetts Bay tried to 
stimulate the building of grammar schools by giving the towns 
large tracts of her surplus wild land. Plymouth, being straight- 
ened in her boundaries, was lacking this resource; so she sub- 
stituted the profits of the sea. 

In the same year that the town of Plymouth received the grant 
of the fishery profits (1672), the general court of Connecticut 
granted to the county towns of Fairfield and New London six hun- 
dred acres of land apiece "to be taken up where it may not preju- 
dice any former grant, which sayd land shall be and belong to the 
said county townes forever to be improved in the best manner that 
may be for the benefit of a Grammar Schoole in the sayd County 
townes and to no other use or end whatsoever. There is also 
granted to the county towns of New Haven and Hartford to each 
of them, six hundred acres of land upon the same terms and to 
the same use with the other towns."'^ 



*• Plymouth Colony ReconU, V. 107-108. See on the Cape fisheries regulations. 
Ibid., pp. 104, 243, 244. In 1677 the fisheries were granted to a corporation 
at an annual fent of thirty pounds, silver money of New England. 

^Ihid., p. 259. 

•^ Colonial Records of Connecticut, 1665-1677, p. 176. 

Committees were appointed to lay out the lands to each of these towns in 
1702. It appears, therefore, that they were of no Immediate benefit to the 
schools. The consequence of that fact appars latef in the direct payment of 



24 BULLETIN OF THE UNIVERSITY OF WISCONSIN. 

It is clear from the above, that before the close of the seven- 
teenth century, the colonial governments of both Massachusetts 
and Connecticut had committed themselves to the policy of en- 
couraging grammar schools ; and this was done, save in the case 
of Plymouth, by grants of wild land to the towns in which such 
schools were located." 



a portion of fhe lalarlps of the grammar nohool maRterc by tbe colonial goT- 
emment. See for the appointment of committees to lay out the lands, Colaniai 
Record* of Connecticut, 1680-1700, p. 402. 

**It Is interesting, by way of contrast to the public educational actlTlty ta 
New England at this time, to recall the notorious passage in Governor Berke- 
ley's reply to the "Enquiries" of the Ix>rds C\>mmi8sioners, relating to edneatloa 
In Vlginla In 1671 : 

''Question. What course Is taken about the Instructing the people, within your 
^▼erhment. In the Christian religion : and what provision la tb6re made for 
the payment of your mlnlstei's? 

Answer. The same couree that Is taken In England out of town*; every man 
according to his ability Instructing his children. We have fforty eight parishes, 
and our ministers are well paid, and by my consent should be better if they 

would pray oftener and preach Ickh Hut I thank God, there 

are no free schools nor printing, and I hope we shall not have these hundred 
years ; for learning has brought dlH4)b«'<Uenc*e. and heresy, and sects into the 
world, and printing has divulged them, and libels against the best government. 
God keep us from both." {Hcniny'a Statutes, II, 517.) 
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CHAPTER IV. 

SCHOOL RESERVATIONS IN GRANTS OF TOWNSHIPS. 

We have seen how, in early colonial times lands were granted 
by private individuals for the support of schools. We have also 
seen that in a large number of cases, towns having a surplus of 
wild lands within their borders, set aside portions of them for the 
same purpose. Lastly, we have seen how the difficulty in pro- 
viding grammar schools induced the colonial governments of 
Massachusetts and Connecticut to make direct grants of wild 
land to towns on condition of their maintaining such schools. 

Both of these colonies possessed large bodies of land which 
were only gradually occupied. The settlements, as in the be- 
ginning, were usually made not by individuals but by companies 
of people who bought **townships"^^ of land from the colonial 
governments and received "charters" therefor. In making such 
grants the government could of course impose any conditions it 
might see fit, as, for example, that the township should be settled 
within a certain period; that the proprietors should make provi- 
sion for the support of a minister in the new settlement, etc. 
Various stipulations of this kind are found in the seventeenth 
century documents, and early in the eighteenth century the char- 
ters begin to contain a definite provision for the support of reli- 
gion and schools. 

Let us first consider the practice in the colony of Massachu- 
setts. In a grant of land which became the town of Sut- 
ton, made by Lieutenant Governor Dudley with the consent of 
the general court of Massachusetts in 1704, the charter provi- 



"For a discussion of the "Genesis of the Massachusetts Town," see Cham- 
berlain. John Adame, with Other Essays, pp. 180-228; also in Maasctchusettt 
Uistarical Society Proceedings, Second Series, VII, 214-242. 
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sions are thus stated: "Provided they intrench upon no former 
grant of the General Court, and they be obliged to settle thirty 
families and a minister upon said lands within seven years after 
the end of the present war with the Indians; and that they re- 
serve three hundred acres of the said lands for the first settled 
minister four hundred acres for the ministr>', and two hundred 
acres tor the use of a school, all to be laid out conveniently."** 

In the charter of Lunenburg.** granted in 1719, similar pro- 
visions occur, except that a fourth reservation is made for Har- 
vard College. 

The town of Lunenburg was sufficiently settled by 1728 to in- 
duce the inhabitants to ask for political organization. In the 
act incorporating the town it is stipulated : "that the inhabitants 
of the said town do provide for the comfortable and honorable 
support of a learned and orthodox minister among them, and 
likewise provide a school master to instruct their youth in read- 
ing and writing.'' This was simply carrying into effect the fun- 
damental legal requirements that every town maintain a minis- 
ter, and also an elementary English school. Possibly the reser- 
vation of lands for those purposes was looked upon as a means 
of insuring compliance with these requirements. 

In the grant of the territory of Westminster in the same year 
the failure to carry out the proviso respecting reservations was 
made a sufficient cause for forfeiture. "If the said grantees 
shall not effectuallv settle the said number of families in each 
township, and also lay out a lot for the said settled minister, one 
for the ministr>' and one for the school in each of the said town- 
ships, they shall have no advantage, but shall forfeit their said 
grants."*® 

In 1735 t^^ town of Boston petitioned the general court for 
"three or four townships" of the Hampshire wild lands, to ease 
her burden of colony and local taxation. The court granted her 
three townships, each to contain sixty three shares, "one to be 



»* Benedict and Tracy, HMory of the Totcn of Sutton, p. 10. 
**Ear1i/ Records of the Town of Lunenburg, facsimile of charter printed aa 
frontispiece. 

*^Heywood, Jlistory of Westminster ; see copy of charter. 
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for the first settled minister, one for the ministry and one for a 
school/'" 

The same year the general court of Massachusetts granted a 
township of land within the present limits of New Hampshire.*^' 
The charter contains this interesting passage : "And for the more 
effectual bringing forward the settling of the said new town, 
Ordered, that the said town be laid out into sixty three equal 
shares, one of which to be for the first settled minister, one for 
the ministry and one for a school."*^® 

In the list of Massachusetts charters for New Hampshire 
lands we find one of an early date, 1673. It contains no specific 
reser\'ations, but there is a general reservation which may well 
have been the precursor of the better known forms of the next 
century. It reads: "The magistrates judge it meet to grant the 
petitioners request herein Provided that a farm of five hundred 
acres of upland and meadow be laid out of this tract for the pub- 
Hque use."*® 

The latest of these New Hampshire charters is of the 
year 1773. It is the charter of the town of Walpole (N. H.), 
and contains four reservations; for the first minister, the minis- 
try, the grammar school, and Harvard College. Aside from 
these two, one very early the other very late, there appears to be 
no variation in the reservations save a verbal one ; and even this 
is extremely slight.®^ 

In Massachusetts, therefore, we find at the opening of the cen- 
tury a clearly defined reservation policy, which was steadily ad- 
hered to down to the Revolutionary period. We shall find in a 
later phase of the study that it may be traced much further than 
this. Suffice it to say here that the common school fund®^ of 
the state was based upon the proceeds of sales of land in Maine, 

"Smith, TiUtoru of Pittsftcld. p. 65. 

"This tract became the town of Dumbarton. 

^Ncw Hampshire State Papers. Town Charters, I. 70. The Italics are mine. 

^Ibid., p. 84. 

^^Jbld., p. ZoS. The term "grammar school" occurs occasionally in place of 
**the schooF,*' and possibly the reservation may often have been made out of 
solicitude for the grammar school, rather than the common school. The evl- 
-dence. however, is not clear on this point. 

•*Boutwell, Origin and History of the Massachusetts School Fund, in Report 
-of Mass. Board of Education 1859, p. 38. 
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and there are also numerous examples of the endowment 
of academies ^^ from the same source, showing that the use of 
wild lands for the promotion of education had a large develop- 
ment in Massachusetts. 

Turning to Connecticut, as in the case of Massachusetts, we 
find mstances of grants for school purposes made by the propri- 
etors of towns. That there was school land in Hartford is evi- 
denced by the vote empowering the school committee "to exchange 
the house and home lot belonging to the town that is improved 
for the maintenance of a school in the town : either for mead land 
or other lands that may be of benefit or advantage to the said 
school."^* 

In Waterbury the proprieters early set aside land for the 
school, the rent from which was applied to its support. In 1734 
it was sold and a fund created.^^ Suffield also had a school lot 
which apparently remained unproductive until about 1750, when 
it was leased for nine hundred and ninetv nine vears.^^ There 
were also school lands in Guilford, for at a meeting in 1671, "the 
town, considering the necessity of education of children'* 
appointed a committee to lay out 30 acres of upland and 20 
acres of marsh, "to be kept and improved for the best benefit of 
a school in Guilford."*^^ 

We have seen how, in 1672, the general court granted lands 
to each of the county towns for the benefit of a grammar school. 
These lands could not be made available at once, and the neces- 
sities of the schools were urgent. Accordingly in 1690, the 
court ordered that the masters of the schools in Hartford and 
New Haven should have an annual salary of sixty pounds 
in country pay, "thirty pounds of it to be paid out of the coun- 
try treasury.''®^ The provision was amplified in 1693, "for the 
encouragement of learning in this colony, there being fower 



•^Order respectlDg grants to acadamies. passed In 1797; see Report of Com- 
missioner of Education, 1877-78. pp. 431-432. Also nUttorjf of Westfield, p. 316> 
^Connecticut Historical Society Collections, VI, 298. 
^Totcn and City of Waterbury, I, 596. 
**^ Documentary History of Suffield, p. 56. 
"History of Guilford and Madison, p. 396. 
^ Colonial Records of Connecticut (1689-1706), p. 31. 
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grammar schools in the county towns of each county, this court 
having granted to Hartford and New Haven for the end afore- 
said thirty pounds apiece to the said Towns, now gave to New 
London and Fairfield County schooles twenty pounds to each of 
those county townes/'^® 

.In 1700 a law was passed requiring the keeping of a common 
school in all towns of thirty families; '*And towards the main- 
tenance of the schools respectively it was ordered, that from the 
colonic rates, as the country rates are paid by the treasurer shall 
be yearly paid forty shillings upon every one thousand pounds 
of the publick list of persons and estates unto the several towns 
for the use of their schools aforesaid/'^** 

This solicitude for education on the part of the colonial gov- 
ernment, a little later also took the form of land reservations in 
townships. 

In 1687 the general court of Connecticut, thinking to save its 
western lands from the cupidity of the royal governor, Andros, 
granted the greater part away to the towns of Hartford 
and Windsor. No consideration was given, either at the time 
or subsequently, the transaction being looked upon as a means 
of public defense.^^ But the possession of the lands came to be 
so agreeable to the towns that when the danger was past, 
the tyrant gone and the charter government restored, they ob- 
stinately refused to give them up to the colony. A dispute en- 
sued which raged for many years and at one time seemed on the 
point of issuing in civil war.^^ But in the meantime, and before 
the passions of the parties had been excited to the limit, a por- 
tion of the Hartford claim was occupied by settlers. The town 
in 171 5 sent an agent (John Marsh) to explore a tract of these 
lands; the following year he made a purchase of the In- 
dians; and in 1718 a company was organized for the purpose of 
settling a town at a place then called Bantam and later Litch- 



^ibid., p. 97. 

w/hW., p. 331. 

^^ Colonial Records of Connecticut, 1678-1680, p. 225. 

"Trumbull. History of Connecticut, II, 95-99. 
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field/' This body of proprietors, although operating under the 
authority of the town of Hartford, deemed it prudent to secure 
a confirmation of their charter from the colonial government. 
In this confirmation three shares are mentioned as being set 
aside, "for pious uses,''^* which meant the ministry, first settled 
minister and schools.^^ 

In 1726 the general court agreed with committees of the 
towns of Hartford and Windsor, that the lands claimed by them 
and by the colony should be divided equally between the towns 
on the one hand and the colonial government on the other; they 
to have the eastern portion and the colony the western.^® The 
division was effected in 1731,'^ the government meantime having 
procured the extinguishment of the Indian title to its portion.^* 

A committee appointed about this time to see what it was best 
to do with the lands secured to the colony, reported in favor of 
their sale by townships."^ Another committee made a report in 
1733 which stands as a landmark in American educational his- 
tory. The clauses having special significance in this connection 
are therefore quoted entire.*" 

"First, that an act be made and passed at this assembly, grant- 
ing all the monies which shall be raised by the sale of the seven 
towns lately laid out in the western lands,** to the towns of this 
cdony that are now settled, to be divided to them in proportion 
according to the list of their rateable estate in the year last past, 
and to be secured and forever improved for the use of schools 
kept in said towns according to law." 

"2d ly : In order to the selling and settling said townships" — 
they are to be divided into fifty shares — "besides three shares 
that shall be set anart, one for the first minister that shall be set- 



"Kllbourne, History of Litchfield, p. 18 et acq. 
^*Coi<,nial Records of Connecticut, 1717-1725, pp. 126-127. 
^^ History of Litchfield, p. 22. 
''^Colonial Records of Connecticut, VII, 44. 
^'Ibid., p. 3^7. 
"/fc/d.. p. 16G. 
"/5W., pp. 361, 386. 
••/fc/rf., pp. 457-4.J8. 

•*The towns planted In this tract were Norfolk, Kent. Goshen. Cnnann, Crom- 
well, Salisbury, and Sharon. (Stelner, Education in Connecticut, p. 30.) 
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tied there, to be conveyed to him in fee ; one to be sequestered for 
the use of the present established ministry forever, and one for 
the use of the school or schools in such towns forever."** 

This report was approved and its recommendations enacted 
into law. The proceeds from the sale of the seven townships 
made the beginnings of Connecticut's common school fund. 

That part of the western lands which by the above agreement 
was patented to Hartford and Windsor, was also divided into 
seven townships. These were sold and settled in a similar man- 
ner. It is almost certain that the three reservations indicated 
above were made in these towns also, as in the towns sold by the 
colony. 

Thus we have the spectacle of a large portion of western Con- 
necticut settling up under the policy of school reservations for 
the benefit of the tow^ns in which they lay ; while the older towns 
participated in the school fund created by the sale of the seven 
western towns.^^ 

In the study of New Hampshire tow^ns we have three sets of 
documents: (a) the town charters granted by the government 
of New Hampshire itself; (b) the charters of the Masonian pro- 
prietors; (c) the charters of Massachusetts already mentioned. 
From these three sources we are able to ascertain the conditions 
on which nearly all of the townships of New Hampshire, settled 
after 1720, were granted. A study of these documents reveals 
the following facts: The earliest charters, those of the year 1722, 
with one exception,** contain the regular reservations as found 



*^The phrase ^'school or schools" leaves no doubt that in this case the common 
schools are menut. This would be assumed, also, from the fact that the gram- 
mar schools (one In each county) had been specially endowed. 

""For an account of Connecticut influence in Pennsylvania, and school reserva- 
tions in the Susquehanna townships see Appendix II. 

When. In October, 1780, Connecticut passed a law relating to the Western 
Reserve, she provided for laying out the region In townships, and for reserv- 
ing in each township Ave hundred acres for the ministry, five hundred for schools, 
and two hundred and forty acres to be given, in fee simple, to the first set- 
tled minister. (See HinsdaJr, Ohio, Arch, and Hist. Society Publications^ IJ, 
477.) This was after the first seven ranges of townships had been laid out 
In Ohio, each with the reservation of section sixteen for schools. We shall find 
that there was an effort made in the congress which passed the Ordinance of 
1785 to secure a. reservation for religion also. 

*^ I>ondonderry ; no reservations save for Governor and Lieut, (jovernor. Town 
Charters, I, 277. 
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in the Massachusetts and Connecticut grants. They are, how- 
ever, stated in a slightly different form ; one share "for the first 
settled minister, one for the parsonage, and one for the school." 
In the case of Harrington two hundred acres were laid out for 
the parsonage, two hundred more for the first minister, and one 
hundred for a school.** 

From that date the practice seems thoroughly established. 
In 17 ^7 at least four charters were granted, all containing the 
reservations as above. At a later date a fourth reservation was 
added which finds a place in all of the charters granted by Den- 
ning Wentworth, the royal governor, both in New Hampshire 
and in Vermont. This was a share for the Incorporated Society 
for the Propagation of the Gospel in Foreign Parts.*® 

Reference has already been made to the provision in Capt. 
John Mason's will in favor of a grammar school in his county 
of New Hampshire. Capt. Mason did not foresee the vicissi- 
tudes that this property would encounter, nor that the name of 
Mason, for the preservation of which he provided so carefully 
in his will (granting the county to his grandson, Robert Tufton, 
on condition of his taking the name of Mason), would ultimately 
fade out of the proprietary. But so it was that after more than 
a century of litigation the rights of the last Masonian, John 
Tufton (Mason), were transferred to a company of twelve men 
usually known as the "Masonian Proprietors." This was in 
1746.*^ 

The proprietors began soon to make grants of townships, and 
in the space of twenty years, 1 748-1 768, issued charters to forty 
distinct towns, in every one of which, without a single excep- 



«/ftfd., p. 124. 

•*The charters of the years 1752, 1753, and 1754 contain all of the reserra- 
tlons except that for schools. But the town histories show that some of these 
towns had school lots In the plats drawn In accordance with the charters. The 
Masonian charters of even date contained the school reservation. Many of 
these Wentworth charters, too, were renewed for various reasons, and In such 
cases the provision for the school was uniformly inserted. Why the school 
was not mentioned in the charter, I have not been able to discover, but its omis- 
sion was apparently accidental. 

"The head of this proprietary was Theodore Atkinson, who was then and 
remained for many years, the secretary of the colony. His name appears on 
most of the charters granted by the colonial government. 
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tion, reservations were made for the first settled minister, for the 
ministry, and for the school. In one case a *'mill right" was 
added to the list; and in a single instance, in 1769, the third res- 
ervation was stated for a grammar school.®* Otherwise there is 
complete uniformity. 

The **New Hampshire Grants/* of territory in the present 
state of Vermont number about one hundred and thirty. Most 
of them were made after the year 1760, when the great immi- 
gration to Vermont began. With the exception of the fifteen or 
sixteen charters issued before 1760, all seem to contain the usual 
reservations; one for the first minister, one for the ministry ac- 
cording to the Church of England, one for the Society for the 
Propagation of the Gospel, and one for the school. In five of 
the cases above excepted, it has been ascertained, either from the 
plats, or from the town histories, that reservations for schools 
were included tliough not stated ; and it seems reasonable to sup- 
pose that this was always true. 

When the people of Vermont organized a government of their 
own, townships were granted by it with a somewhat diflferent 
statement of reservations. In the charter of Montpelier, 1781, 
there are reserved, "one right for the use of a seminary or col- 
lege, one right for the use of the county grammar school, on^ 
right for the support of public worship, and lands to the amount 
of one right for the support of an English school or schools in 
said township.'' It is worthy of note that the college and gram- 
mar school rights were placed under the control of the general 
assembly. The others were to "be and remain inalienably ap- 
propriated to the uses and purposes to which they [were] re- 
spectively assigned, and be under the charge disposal and direc- 
tion of said town forever.''*^ 

In 1794 the legislature of Vermont passed a law appropriat- 
ing the glebe lands to the support of public worship, the rents 
and profits to be distributed among the several church organi- 
zations in the town in which such lands lay. This was a blow 



•Toffn Charters, V, 249. 

■•Thompson, History of the Toicn of Montpelier, p. 24. 
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at the church of England.*^ A second law appropriated the lands 
reserved for the Society for the Propagation of the Gospel, to the 
towns for the use of the schools.**^ 



*^ Documentary Histon/ of the Protectant Episcopal Church in the State of 
Vermont, pp. 53-54. 

•»SlRde, Laws of Vertnont, pp. 19.V104. The United States DiBtrlct Court, 
in a teat caae. decided that this act of the state let^lslature was legal. Kee also 
Documtntary History of the Protestant Episcopal Church in ycrmont. pp 338- 
341, 357-300. 

It Is hardly necessary to point out here that In the Vermont grants made by 
the New York governmeut (which claluK'il the terrloryi. no reM>rvntlonM wore 
made for religion and education. (See Green Leaves from Whittington^ p. 734, 
for copy of a New York charter.) 

The notable letter of Dr. Kumuel Johnson, of King's College. New York, to 
Archbishop Seeker. April 10. 1762. is In point here. He says : "And I beg leave, 
my lord, to observe, that It Is a great pity, when parents are granted, as they 
often are. for large Tracts of Land (In New York], no provision is made for 
Religion or Schools. I wish therefore Instructions were given to our governors 
never to grant patents for Townships or Villages, or large Manors, without 
obliging the I*atentees to sequester a Competent portion for the support of 
Religion and Education." {Docutnents Uclatirv to Colonial History of Sew 
York, VIII. 407.) Dr. Johnson was very familiar with the customs of the New 
England colonies, especially Connecticut. 

New York adopted the land grant policy after it had been put In operation 
by the national government, and applied it to the wesem part of the state. 
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CHAPTER V. 

NATIONALIZATION OF THE RESERVATION POUCV. 

We have traced the policy of reservations by colonial govern- 
ments down to the end of colonial times. It now remains to 
see, whether the policy was a continuous one extending gener- 
ally into the constitutional period; and whether there was any 
connection between this policy in the New England states and 
the national reservation policy inaugurated with the Ordinances 
of 1785 and 1787. 

Let us take Massachusetts as the typical New England state. 
Coming at once to the period following the Revolution we find 
that in 1785, the year of the land ordinance, a law was passed 
granting a confirmation of five townships between Penobscot 
and Union Rivers in the district of Maine. In each of the 
townships four lots were reserved, one for the first minister, one 
for the ministry, one for future appropriation, and "one for the 
use of a school forever."®- 

In 1786 it was resolved"^ **that the committee for the sale of 
the unappropriated lands belonging to this commonwealth in the 
county of Berkshire, Be and hereby are empowered and directed, 
in the disposal of the lands belonging to this commonwealth in 
the district of New Ashford, to provide for the following reser- 
vations and appropriations, viz : two hundred acres for the first 
settled minister, two hundred acres for the use of the ministry, 
and two Hundred acres for the use of a grammar school." 

An act was passed in March, 1786, confirming Deer Island 
and Sheep Island to the inhabitants of those islands respectively, 
on condition, first, of their paying a certain sum into the state 
treasury, and second "that they appropriate three hundred acres 

*'Lawa aniSt Retolves of Mtusachuaetta, 1784-85, p. 407. 
^Laica and Reaolvea of Maatachuaettat 178(V-87, p. 299. 
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of land for the minislrv and three hundred acres for the use of 
a grammar school.'*^'^ 

A certain township, referred to in the acts as "Ximiber 3" had 
been granted in March, 1785, to a group of persons, "on condi- 
tions which it is improper to insist on the perfomiance of as p)er 
charter;'' said lands are therefore confirmed to the same parties 
**with the reservations and on the provisions and conditions ex- 
pressed," in the original resolve. These conditions had refer- 
ence to the three reservations, one for the school. It is inter- 
esting to note that **To\vnship number 3*' was surveyed by Ru- 
fus Putnam.^*"' 

In 1 7 19 two townships were ordered to be laid out for the 
benefit of the suflferers from the burning of P^'almouth, now Port- 
land, by the British in 1775. In each four lots of three hundred 
twenty acres were to be reserved for the usual uses.'*® We have 
a similar case in 179-? and other cases later."' But it will not be 
necessary lo detail them. Knough has been said to prove the 
continuity of the policy. It originated with the colonial govern- 
ments in the period about 1700 and extended well into the con- 
stitutional period. 

We are now to inquire whether the national policy,**® usually 
traced no further back than 1785 or 1787, is in any sense an out- 
growth of this New England system. On general principles it 
would seem that a policy so deeply rooted in the institutional 
life of an important section must have an influence upon the 
government of which that section forms a part ; but it is possible 
to trace a close and direct connection. 

The treatv which closed the Rcvolutionarv War left us an in- 
dependent people, with boundaries including territory far be- 
yond the frontiers of settlement on the west. This great stretch 
of wilderness, from the Alleghanies to the Mississippi, became, 



»*//airj« otul TitsoUcfi. 1784 -S5. p. \V2r). 

^^Ihid.. p. 887. 

'"/ftiU, (1786). 4 1."). 

*Uhld., (1792), 4G4. 

*"I have received much help on the Inter phase of this subject fnun the mono- 
graph on *'Thc History and Mannifrmntt of Land Grants for Kduration in the 
yorthiccst Territory" by Oeo. W. Knight. I'U. D.. published In the American 
Historical ^'oc/( f .*/ Papers, volume I. 
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by cession of the several claimant states, the endowment of the 
general government. Just as Massachusetts in 1700 had a body 
of wild lands which could be granted on conditions; just as 
Connecticut had western territory' which could be set off into 
townships and sold for the benefit of the entire colony; so now 
the nation was the possessor of a vast tract of wild lands, the 
management of which was destined to be deeply significant in 
its influence upon American institutions in general, and especi- 
ally on the institutions of education. 

In 1784 Virginia, which had by far the most important claim 
to western lands, ceded her rights to lands northwest of the Ohio 
River to the government of the Confederation "for the common 
benefit of the states." The congress at once proceeded to assert 
its jurisdiction over the district, though the claims of Massa- 
chusetts and Connecticut to portions of the same territory, were 
not formally yielded till some time later. 

While the first proposal of Virginia was under discussion, in 
1783, Col. Bland, a delegate from that state, moved in congress 
to accept the cession on the terms proposed by Virginia: and 
that the territorv' to be ceded be divided into districts of a 
definite shape each district to become a state on possessing 
20,000 inhabitants. Some of the lands were to be given to the 
Revolutionary soldiers as bounties; but one tenth of them w^ere 
to be reserved by congress, tlie income to be "appropriated to 
the payment of the civil list of the United States, the erecting 
frontier forts, the founding seminaries of learning,®* and the sur- 
plus, if any, to be appropriated to the building and equipping a 
navy." Nothing came of this motion. 

Although this was the first proposition made in the congress 
looking to the appropriation of the national domain to the sup- 
port of education, it will be observed that the form of the propo- 
sition is wholly different from that ultimately adopted. It con- 
templated, apparently, the endowing of colleges, and the author 



••Virginia, In 1780, appropriated eight thousand acres of land In the county 
of Kentucky "for the purpose of a publc school, or seminary of learning, to 
be erected within the said county." Ilcning's Statutes, x, 287. This may In- 
dicate what Col. Bland had In mind in the above motion. 
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of it seems to have had no conception of the support of a com- 
mon school system by that means. That idea was to come from 
another quarter: the quarter, namely, in which it was already, 
and had been for a long time, operative. 

This same year, 1783, a movement was started in New Eng- 
land, having in view the emigration of a large body of Revolu- 
tionary veterans to the Ohio country, and the planting of a state 
there. Timothy Pickering of Massachusetts drew up the plan 
for the proposed state,* and on the basis of this plan General 
Rufus Putnam, the leader of the movement, submitted a petition 
to congress. Pickering suggested* that, after satisfying the 
just demands of the Revolutionary soldiers. *'all the surplus 
lands should be the common property of the state, and disposed 
of for the common good, as for laying out roads, building 
bridges erecting buildings, especially schools and academies, de- 
fraying the expenses of government and other public uses."' 

Schools and academies" has a different ring to our ears than 

seminaries of learning." 

The commentary needed to explain just what was meant by 
Pickering's statement is supplied by the letter of Rufus Putnam 
to Washington, submitting a petition to Congress. In this let- 
ter which was sent to the congress together with the more for- 
mal document,^ he suggests that, *'the lands should be divided 
into townships six miles square, with reservations for schools 
and the ministry." 

Here we have exactly what we should expect. In this pro- 
jected migration of New Englanders to the great West it was 
proposed, very naturally, to take with them the institutions 
with which they were thoroughly familiar and to which they 
had become attached. They had in mind the sam'! system of 
local self government which prevailed among them, and which 



<< 



<< 



iplckprlnjr, I, p. ri46, ot soq. Also found In the Ohio Archaeolouical and His- 
torical tioriefy Puhlicatwn^, IV, 2-5. 

^Ibitl., p. 548. 

'Knight, p. 35. 

*See Walker, History of Athrntf Countif, Ohio. pp. 30-30. for Rufus Putnam's 
letter to Washington. For Washington's letter to Congress, see Fords Writings 
of Washington, x, 267. 
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was aoDlied to their own back country; hence the township "six 
miles square/' long the customary size and form of the town- 
ships granted by the New England colonial governments in 
their western lands.* Provision for the ministry was one of the 
first conditions enjoined upon the proprietors of such new town- 
ships and a landed endowment for this purpose, as well as for 
schools had long since come to be the settled policy. How ap- 
propriate that a man who was employed to lay out these lands 
in the wilds of New England, who had surveyed "township 
Number 3'' in Lincoln county, should be the first to suggest to 
the national congress, now that it had wild lands to deal with, 
the policy to be pursued respecting surveys and reservations. But 
time and stress would still be required to realize the idea in the 
national system. 

In May, 1784, Mr. Jefferson reported a bill "for ascertaining 
the mode of locating and disposing of lands in the western ter- 
ritory.'' Its consideration was postponed and it was not taken 
up until March of the next year. Then it was recommitted and 
a new bill reported having similar provisions. This in turn was 
temporarily laid aside, apparently to give time for discussion 
outside of congress. Copies of the proposed bill were sent to 
prominent men in different sections. Col. Timothy Pickering 
objected to it on the ground that there was "no provision made 
for ministers of the Gospel, nor even for schools or academies."* 
This criticism was made in a letter to Rufus King, a member of 
the committee that made the report. The bill was recommitted 
March i6th, Rufus King being again on the committee. The 
result was a new ordinance under the old title but embodying 
many modifications. In it appeared the following clause: 
"There shall be reserved the central section of every township 
for the maintenance of public schools, and the section immedi- 
ately adjoining for the support of religion, the profits arising 
therefrom in both instances to be applied forever according to 
the will of the majority of male residents of full age within the 
same." 



*But Connecticut often granted townships five miles square. 
•Pickering, I, 509. Letter from Pickering to KtUg. 
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In a letter accompanying a copy of the report, Rufus King 
wrote to Pickering, "You will find thereby, that your opinions 
have had weight with the committee that reported this ordin- 
ance;"^ The part of the clause respecting religion was stricken 
out by the congress, but the provision for education remained in 
the ordinance as adopted. This is one landmark. 

In pursuance of the ordinance of 1785 the so called "seven 
ranges" of townships were surveyed. The sales, however, were 
of little consequence, and it was seen that if the lands were to be 
a source of revenue, which the bankrupt state of the treasury 
rendered imperative, something must be done to hasten their 
sale. The plan finally adopted was dictated by necessity and 
rendered possible of execution by a peculiar set of circum- 
stances. It was, namely, to lump oft" the lands in great blocks 
to land companies, who were ready to supply the treasury in re- 
turn with appreciable sums of money. The companies would 
parcel out the lands among actual settlers. 

In 1786-7 a new company of New Englanders was organized 
for the purpose of settling Revolutionary soldiers and others in 
the Ohio country. Rufus Putnam was a leading figure in the 
new organization, and associated with him were Manasseh Cut- 
ler and Samuel Holden Parsons. A memorial to congress was 
at once drawn up and presented in May, 1787. This paper con- 
tained a proposition on the part of the company to purchase of 
the government a body of contiguous territory north of the Ohio 
and to plant a new state there. It injected new life into the 
whole question of dealing with the western lands. 

A new ordinance was reported providing for the government 
of the North West Territorv. A former bill, which contained 
no education clause, had been recommitted and formed the basis 
of the new. This measure was enacted into law as the "Ordin- 
ance of 1787," on July 13th. It contains the famous passage, 
"Religion, morality and knowledge being necessary to good gov- 
ernment, and the happiness of mankind, schools and the means 
of education shall be forever encouraged." 



* Pickering, I, p. 511. 
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The Ohio Company was on the ground in the person of the 
skillful lobbyist, Dr. Cutler, and it is scarcely doubtful that he 
exerted great influence in favor of the principle. However that 
may be it became ingrained in the life of the nation and was re- 
alized in the magnificent endowments received by the new states. 

But we have not forgotten that the New England idea coupled 
the support of education with that of religion. Would the gov- 
ernment be prepared to accept the entire system? The commit- 
tee appointed to deal with Dr. Cutler, after several conferences 
with him, reported in favor of selling the lands on Cutler's 
terms. He had stipulated that one lot in each township was to 
be reserved for common schools, another for the support of the 
ministry, and that four whole townships should be set apart for 
the maintenance of a university. Congress was unwilling to 
make such liberal donations, and framed a contract ordinance 
providing for the reservation of but one section in each town- 
ship, number sixteen, f©r schools. Cutler would not accede to 
the terms and made new proposals, which congress, under the 
stress of circumstances, felt obliged to accept. The provision 
for reservations was as follows : that 'Xot number sixteen be 
given perpetually, by congress to the maintenance of schools, 
and lot number twenty nine to the purpose of religion in the said 
townships. Two townships near the center and of good land to 
be also given by congress for the support of a literary institution, 
to be appled to the intended object by the legislature of the 
stote.® 

Similar reservations were made in connection with the 
Symmes purchase made during the same year. But this was the 
last occasion on which provision for religion was made by the 
national congress, while with regard to schools, the ''section six- 
teen" clause in the land ordinance of 1785, became the principle 
in all future grants within the North West Territory, and also 
in the new states of the Southwestern and trans-Mississippi ter- 
ritory, erected prior to iSsQ*' From that time two sections in 
each township, sixteen and thirty-six, were granted for school 
purposes. 

•Knight, p. 17. 

JBlOBO, w an t ho fl i rt at atu >■ iLLt i^B iwy ■•• t l on a 
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APPENDIX I. 

THE EFFICIENCY OF SCnCX)L RESERVATIONS IN NEW ENGLAND. 

(a) Massachusetts. 

The township of Sutton*" was granted in 1704. In 1725, at a 
town meeting, it was ** Voted that the school land in Sutton he all 
sold, reserving the thirty acre lot, and the money to be put out for 
the benefit of a school in Sutton forever.'* 

Col. Jonathan Harvvood entered his dissent against the lands 
being sold. Apparently the opposition made headway, for in 
1734 the selectmen are ordered to act as a committee, "to see 
whether the town mav with safetv make a sale of the school 
land^." In 1741 a committee was appointed to lease out the 
school lands. But four years later it was ^^Voted, to appoint a 
committee, to prepare a petition to ye grate and Generall Court, 
praying liberty to make sale of school lands." Evidently the 
sale was made, for in 1777, when a portion of the inhabitants 
sought to be set off as a separate parish, they asked for their, 
"part of the school money for future time." 

^" 1775 the town's school fund, which represents doubtless, 
the money received for this land, with possibly some accretions, 
was reported as amounting to £144 17s. But at a later time this 
fund seems to have been lost, either by misappropriation or by 
bad investment. 

In Worcester** the school lands yielded an income as early as 
1742, when it was, *' voted that all the money due to the town 
from persons not serving as constables to this time, the rent of 
the school lands hitherto and for the present year, and the money 



>'RenedIct and Tracy, HiMlorif of fiutton, pp. 32. et paRsim especially, 52, 60, 
TO, 71. 

^^ Records of Worcester, part 2, p. 28. 
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• 

due from tlie trustees amounting in ye whole to — £41 15s id be 
applied towards paying the town debts." In 1754 a committee 
which had been appointed to consider the question of selling a 
small portion of the school land reported against the sale. Here 
again, there was evident fear that an actual sale of the school lands 
would be in violation of the terms of the charter ; and a plan was 
devised to escape the legal difficulty. Instead of selling the lands 
they were leased for nine hundred and ninety nine years, at a 
yearly rent of £5, and a lump sum, sufficient to produce £5 an- 
nually at six per cent, interest, was taken in full discharge of the 
rent for the entire term. The annual interest was to be devoted 
to the support of the school.*^ In 1769 the town negatived a mo- 
tion to sell other school lands.^^ 

Pittsfield** was one of the towns granted to Boston in 1735, in 
which school reservations were made. In 1855 the town re- 
ceived about $120 yearly from lands thus appropriated more 
than 100 years before.*^ 

In Palmer,^^ chartered in 1732, the school lot was sold in 1758 
for £30 13s 4d. The ministry lands were also sold and the two 
sums jointly devoted to the purchase of another farm. How 
this latter was used is not clear. 

Lunenburg was chartered in 1719 and incorporated in 1729. 
The school lands were not all laid out until 1764, when 169 acres 
were set aside by the proprietors.^' The town records, which 
extend only to 1763, give us no information as to the use made of 
these lands; but they show that great interest was taken in edu- 
cational affairs. Interesting questions concerning the school 
lands arose, when Fitchburg,^^ which was set off from Lunen- 
burg in 1764, tried to secure its share of them. Commit- 
tees were chosen at several different meetings, to search the 
records of Lunenburg to find out what agreement was made be- 



"/ftw., p. 35. 

"/ft/d., p. 104. 

"Smith, HiHtorjf of Pittuficld, p. 130. 

"Holland, Hintory of M^estcrn MassachnHettSy I., p. 497. 

^"^ History of Palmer, p. 00. 

"Proprietors Records, Lunenburg, p. 108. 

"Old Records of Fitchburg, pp. 192. 193, 209, 271. 
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tween the two towns concerning these lands, and to settle with 
Lunenburg or prosecute to final judgment. One committee was 
instructed to search the town records of Lunenburg, "and take 
a tested coppes of the records, to know what purpose those lands 
was granted for and to see if the town of Fitchburg had any 
rights,'' to them. Here the Fitchburg people seem to have 
dropped the matter. 

We find, therefore, by a study of the records of five of the 
Massachusetts towns, in whose charters reservations were made, 
that in at least three cases, the grant was eflfective in producing 
funds, and that these funds were used for the support of schools 
within the respective towns. The other two cases are doubtful. 

(b) Connecticut, 

We have seen how the proprietors of Litchfield, under the con- 
firmation by the general assembly, of a grant made by Hartford 
and Windsor, set apart one sixtieth part of the town for the use of 
a school. The town being a large one, such a share amounted 
to about 700 acres. In 1729 it was voted to sell these school 
lands for £1,000. Probably there was opposition on the ground 
of lack of power to alienate, for at a later meeting of the same 
year, an agent was appointed to apply to the general assembly, 
"For liberty to make sale of the school lands in Litchfield." In 
November it was voted that the school lands should be leased for 
the support of a school for the period of nine hundred and 
ninety nine years. An interesting feature of this vote is that in 
which the townsmen bind their successors, "in ye recognizance 
of £10000, lawful money, to give a new lease of said right at the 
end of said term of nine hundred and ninety nine years, if there 
shall be occasion."*® The terms of the instrument, which was ex- 
ecuted April 15, 1730, were as follows: for eight years the lease 
to pay li'j annually : then a lump sum of £450. 

The following is typical of not a few entries in iht colonial 
records of both Massachusetts and Connecticut, and shows that 



^* History of Litchfield, pp. 5, 6 ; also, p. 57. 
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the school right was in general accounted as a valuable property. 
In 1768 the inhabitants of South Farms, a parish in Litchfield, 
petitioned the asseml)ly, reciting, **that the General Assembly in 
their grant of said township reserved certain lands in said town- 
ship for pious uses in said town :" that they have already been 
constituted a parish 'Set the first society refuse to grant them 
their proportion of said interest/' A committee was appointed 
to look after the interest of the petitioners, in other matters, and 
to find out "the condition of said school lands."-'^ 

Goshen was one of the seven western towns. "In 1742, be- 
fore the town was incorporated, the proprietors leased the school 
right for nine hundred and ninety nine years, and voted that the 
proceeds should be used to support two schools in the east part 
of the town, one in the south and one in the west part of the 
town.''^^ Torrington had a school lot appropriated by the propri- 
etors in 1754. In 1772 it was leased for 999 years, for £93 14s. 
The income of the fund so created was devoted to the use of the 
school. ^^ Suffield-^ likewise had a school lot, laid out by the pro- 
prietors. It was also leased for the same term, about 1750. We 
are not assured that the income was devoted to the use of schools. 

(c) Xczi' Hampshire. 

In New Hampshire we are able to follow the fortunes of the 
school lot in fourteen difl:*erent towns, whose charters contained 
the reservations. Out of this number of cases twelve towns 
either sold the school riglit or leased it for 999 years, and applied 
the income to school support. In one case the lands were sold 
but the money received is not accounted for ; and in the fourteenth 
case they were leased for 900 years, for a lump sum, and the 
money misappropriated. 

Some very interesting facts are disclosed. In Xew Ipswich^* 
the lands were sometimes improved by the town, sometimes 



^CoUnial Records of Councciicut, V, 13, 41-2. (17C8.) 
"Hubbard, Bistory of Ooahen, p. 266. 
"Orcutt, Jfistory of Torrington, p. 150. et seq. 
"Documentary IIMory of SufHeUl, p. 50. 
^*History of New Ipsicich, p. 196. 
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leased, till 1796 when a part of them were sold and the proceeds 
funded. Sales were made at intervals thereafter until in 1835 
the fund was $1,351.62. 

In Marlborough*' the school lands were leased in 1767, for 100 
years; but on the expiration of the term they were leased for 50 
years. 

In New Boston/'*® we are told, the school fund, from the earlv 
sale of the school land, became absorbed in other town funds, 
and was largely lost. In 1864 the income was only $15 
per annum. 

A committee appointed in Dublin,*^ New Hampshire, in 1820, 
found that the school lands had been sold at different times: 
part in 1777, part in 1782, and the remainder in 1815. The total 
receipts amounted to $1,576.15. The town voted **that the in- 
terest of the above sums" (ministry lands had likewise been 
sold) ^'should be appropriated agreeably to the charter of the 
towns." 

The case of Concord is so interesting that I give it in the 
language of the town records :^* 

March, 1777: ** Voted to reconsider the former vote of this 
parish passed March the 7th. 1775, for leasing the eighty acre 
lot, belonging to the school right to Oliver Hoyt for 900 years, 
He paying the parish $6 yearly and it is hereby voted that in- 
stead of said Hoyt paying the parish $6 annually, the selectmen 
are directed to receive of said Hoyt $100 in full consideration 
for said lot and give said Hoyt a full discharge." And immed- 
iately following, ** voted that the selectmen be directed to lay out 
the $100 which they shall receive of Oliver Hoyt for the eighty 
acre lot belonging to the school right, for a town stock of ammu- 
nition." 

Somewhat aside from our main inquiry, a vote of the town of 
Chester''*^ may throw some light on the way in which proprietary 
lands came to be donated to school and other public uses. This 



*»Bemi8. Hiniory of Marlborough, p. 143. 
••HiMtory of Sck Boston, pp. 148-149. 
"Hiftlory of Dublin, p. 244. 
**Town Records of Concord, p. 153. 
» History of Chester, p. 274. 
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was one of the earlier towns, whose charter evidently did not 
make the reservations which later became customary. In 1721 
the town, "Voted, that — the next proprietor that shall forfeit his 
lott, the same shall be appropriated for a school." 

(d) Vermont. 

When we come to Vermont our evidence is far less satisfactory. 
Out of a total of sixteen towns, all but two of which had school 
rights, the histories account for these rights in only seven cases. 
Of these one, Guildhall,^" rented its school lands in 1799 at the 
rate of $2 per acre (valuation), on which six per cent, interest 
per annum was collected down to i8iS6. Montpelier^^ leased one 
division of her lands in 1795, ^^ ^^^ ^^^^ of is 5d per acre. 

In Middlebury^* the rent of the school land is said to have 
been $119 about 1856. In three other towns the lands were 
leased ; the amount paid in one instance'*^ yielding an annual in- 
come of one hundred dollars. 

In the case of the town of Salisbury,^* it appears that the in- 
tent of the charter was defeated by the proprietors, who laid out 
a part of the school right on the mountain, where the lands were 
worthless. 



*>"Chamb€rla!n, History of Ouildhall, p. 101. 
"^Thompson, History of Montpelier, p. 69. 
** History of Middlehury, p 369. 
"See History of Bradford, p. 69. 
"Weeks, History of Salisbury, p. 43. 
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APPENDIX II. 

NOTES ON THE CONNECTICUT INFLUENCE IN PENNSYLVANIA. 

The first settlements of Connecticut people in Pennsylvania 
were made under the auspices of the Susquehanna Company, 
about 1769. *'At a meeting of the Susquehanna Company held 
at Hartford, Connecticut, 28th December, 1768, it was voted to 
lay out five townships of land within the purchase of said Com- 
pany, on the Susquehanna, of five miles square each; that the 
first forty settlers of the first town settled, and fifty settlers of 
each of the other towns settled, shall divide the towns among 
themselves; reserving and appropriating three whole shares or 
rights in each township, for the public use of a Gospel Ministry 
and schools in each of said towns ; and also reserving for the use 
of said Company, all beds and mines of iron ore and coal that 
may be within said townships. 

**It was also voted to grant to Dr. Eleazer Wheelock, a tract of 
land in the easterly part of the Susquehanna purchase, ten miles 
long and six miles wide, for the use of the Indian school under 
his care; Provided, he shall set up and keep said school on the 
premises." 

The Indian school was not planted. Wheelock went to New 
Hampshire and founded Dartmouth. The lands to be reserved 
in each township were laid out as intended, and "in a general 
way the whole was set apart for school purposes, but in a num- 
ber of instances land was voted for the support of Ministers of 
the Gospel. The funds arising from the sale of these lands were 
not husbanded as they might have been, l)ut in some townships 
they still exist and are used for the benefit of the public schools. 
The schools as well as other local aflFairs were managed, as in 
New England, by a general town meeting. 
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"This system substantially continued in operation in the 
Wyoming region up to the time of the adoption of the common 
school system in 1834, when, with little change and no disturb- 
ance, it was merged into it ; and, as the nearest approach to our 
modem public schools of any class of schools then known in Penn- 
sylvania, it had considerable influence in shaping the school legis- 
lation which culminated in the act of 1834. It was Timothy 
Pickering of Luzerne who, in the Constitutional convention of 
1790, secured the adoption of the article on education upon which 
was subsequently based the whole body of laws relating to com- 
mon schools in Pennsylvania, up to the year 1874 ; and by so do- 
ing saved the convention from the threatened danger of commit- 
ting itself to a much narrower policy."^*^ 



■• Wlckeraham, History of Education in Penntplvania, pp. 74-77. The por- 
tion starred is quoted by Wickersham, page 75, but no citation is given to sliow 
its origixf. See on IMckerlng's work in tlie convention. Ibid., pp. 255-260. 
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PREFACE. 
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assistance of my wife, Lillian May Larson, whose hand has 
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sire to express my appreciation of the many courtesies extended 
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and of the University of Wisconsin while pursuing my investiga- 
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THE KING'S HOUSEHOLD IN ENGLAND BEFORE THE 

NORMAN CONQUEST. 



CHAPTER I. 

THE PROBLEM AND THE SOURCES. 

The importance of the king's household as an element in the 
social and political life of a nation has always been considerable. 
In earlier days, as the center of culture and the home of power, 
the royal court exerted a directing influence that was felt to the 
farthest limit of the kingdom and often beyond. In the shadow 
of the king's house creed and custom grew to strength and 
maturity, dialects rose to the dignity of language and the begin- 
nings of letters, learning and art received a sheltering care. It 
is not long since the final word on all political matters was spoken 
in the king's council-chamber ; and even in these days of organic 
laws and parliaments the influence of the royal surroundings on 
the determination of state policies is not to be wholly ignored. 
During the middle ages, when the royal court and the central 
administration were practically the same thing, this influence was 
particularly potent. However, as government in the later cen- 
turies became more highly organized and was differentiated from 
the court, the importance of the palatine service naturally de- 
clined. New institutions developed and replaced the crude crea- 
tions of the earlier age ; still, many of these, when followed back 
to their origins, will be found to have historic connection with 
the royal court. 

It is my purpose to present in the following chapters a study 
of the king's household in early England, — to show, as far as 

2 
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possible, the lines of development, the causes of changes, the 
sources of innovations, and the successive periods of g^rowth. The 
work naturally begins with the earliest historic period of Teutonic 
Britain and properly closes with the passing of the Saxon d3ma8ty. 
The field of research can be most conveniently divided into four 
sections, corresponding to the four periods of Old English history : 
the time before Alfred, when the country was still divided into 
petty kingdoms; the period from 871 to 1015, or, in a general 
way, the tenth century ; the Danish period ; and the reign of Ed- 
ward the Confessor. In discussing the sources, however, no 
distinction need be made between those of the third and fourth 
periods as they are of much the same character and may be con- 
sidered under one head, as eleventh century documents. 

Of the sources antedating Alfred's accession the charters and 
the laws claim the greatest antiquity. In Kemble's collection of 
Anglo-Saxon charters^ there are sixty-two documents that arc 
referred to the seventh century. Unfortunately nearly all of these 
are forgeries ; of the sixty-two only eleven havq satisfied Kemble as 
to their genuineness,' and in all probability a closer examination 
would reduce this number considerably. In justice to Kemble 
it should be said that his criticisms generally appear so just and 
so conservative that one who uses his work hesitates to question 
his authority. Yet, I am unable to see how he could have passed 
the first document in his collection without at least expressing a 
doubt. As the charter has no signatures we have to depend 
wholly on the text in investigating it as to authenticity. The 
grant has the boundaries given in the vernacular,* in a sentence 
of good normal West- Saxon which might have been written in 
the tenth century. That such could have been the language of 
Kent in the days of Augustine is simply unthinkable. There 
seems to be no authentic charter before the last quarter of the 
seventh century. Birch, in his Cartularium Saxonicum, has intro- 
duced a number of documents of ecclesiastical origin which be- 
long to the seventh century. But while these have their value it 



^Oodea DiplomatiouM, 

*NoB. 1, 12, 16, 19, 27, 82. 85, 86. 43. 47, 096. Kemble thinkc the oldest docu- 
ment in his cartulary (dated 604) is genalne, bat marks the following ten M 
■nspiciouB, thas finding but one genuine charter before 676. 

*Hic est terminus mei doni : fram tnOgeate west, andlanges weallea 6b nor5- 
lanan to strete, and swa east fram strete oO doddinghyman ongean bradgeat. 
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is not as native English sources reflecting Saxon life and insti- 
tutions : they are mainly papal letters, valuable to the student of 
institutional history only when they presuppose English sources 
and conditions.^ Furthenfiore, we cannot know whether we pos- 
sess them in their original form. Many are from the writings of 
Bede and other churchmen who may or may not have copied 
them accurately. And if they have been summarized rather than 
transcribed, they are for our purposes of no more ancient author- 
ity than other statements by the transcriber." 

The case of the Old English laws differs somewhat from that of 
the charters. Their beginning is usually referred to the reign 
of -^thelbirht. While we cannot know whether this king issued 
any charters, we have good reason to believe that he mended the 
laws. Bede tells us that ^thelbirht, following the example of the 
Romans, established laws ; he adds that these were in force in his 
own day and that they were written down in the speech of the 
Angles.* The Kentish dooms have come down to us in a manu- 
script of the twelfth century.'' As this was produced more than 
five hundred years after the time of -^thelbirht, we have good 
reason to doubt whether we possess these laws in their original 
form. What language was used when they were first put to 
writing we cannot know, though Bede informs us that an Old 
English version existed in his day.* If we assume that they were 
originally written in the Kentish dialect, we are met by the ques- 
tion, to what extent was the phraseology changed when they 
passed into their present form? The language is archaic, but 
not sufficiently so to remove all doubts. The same question 
arises if we assume a Latin original and a later translation into 
Anglo-Saxon toward the close of the century. If the present 
version is based on such a translation the value of these laws for 
present purposes would be greatly reduced. Our work deals 



'For ecclesiastical documents see especially the great compilation of Haddan 
and Stabbs: OaunoUs and EcoletUutioal DocumenU Relating to Ortat Britodm 
and Ireland. 8 toIs. Oxford, 1860-78. 

■Birch has published a number of charters that are not foond in Kemble's 
Codem. Many of these are, however, of a decidedly suspicions character. 

•JSr. B., II, 6. 

^BchmidL GeBetMe, XXX. 

■Alfred understands Bede to say that the King ordered the laws to be drawn 
up in the Kentish language ('*and Oa het on Bnglisc awrltan") but such is not 
a necessary interpretation of Bede*s language: "quae conscripta Anglonim sei^ 
mone hactenus habentur et obserrantur.*' H, B,, II, 5. 
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largely with terms and the great problem is to fix their significance 
for this or that particular period. The changes that occurred in 
the Germanic dialects during the middle ages were of far-reach- 
ing consequence in the world of language. Many terms that 
suffered no external change might express several wholly differ- 
ent ideas in the space of a few centuries. The same lack of sta- 
bility appears in the Latin of the age : almost any official or man 
of prominence might be called a princeps; and this term might 
again be rendered differently by a Saxon translator, e}feling^ 
ealdorman, eorl and geatp being possible renderings. From a 
study of the probabilities of the case I conclude, that the termin- 
ology of the Kentish laws can hardly belong to a period much 
earlier than the close of the seventh century.* This conclusion 
especially affects the dooms of iEthelbirht. But the substance 
of these laws evidently belongs to a very early period and may 
be much older than the language of the versions that have come 
down to us.^® 

The narrative Latin prose of this period dates from the be- 
ginning of the eighth century. Bede's Life of Saint Cuthbert** 
is one of our earliest sources, but an anonymous life of the same 
saint was written a few years earlier, about the year 700.^* The 
titles, character and value of Bede's works are so well known 
that I refrain from enumerating or discussing them at length.** 
Alongside of Bede's writings the student of early English culture 
would place Eddi's Life of Wilfrid," a semipokmic biography 
from about 710. The very fact that it was written by a partisan 
makes it valuable, as it thus shows the active forces of culture 
in a stronger and clearer light. 

The chroniclers and encomiasts can, as a rule, in institutional 



•Schmld (Oeseige, XXXI) and BieTera (Paul nnd Braunes Beitrage, XII. 17a- 
174) believe the language of JEthelblrht*8 laws to be aach mm wmm ipoken la 
Kent In the days of that king. 

**The Anglo-Saxon laws are found In the following collections : 

Thorpe, Ancient Law8 and InttUuten of England. 2 vols. London, 1840. 

Schmld, Die OeneUe der AngcUachsen. Lelpzlc, 1858. Cited as OeseUe. 

Llebermann, Die Qesetze der AngcUachtcn. Ilalle, 1808-00. Cited as OeieUe, 

"Venerabllls Bedae Opera (Stevenson). London, 1841. 

"/Md., II. 250-84. 

^*The Hisioria Eccleitaaiica has been several times edited, as have Bedell 
other works. See Gross, Source$ and Literatttre of Bngliah Hittory, 180-B1» 
216. My citations are from Stevenson's edition of Bede's works published by 
the BngUsh Historical Society. 

"JJ<«*. YorK I. 
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matters be regarded as speaking for their own generation only. 
Rarely, as when sources are quoted verbatim, can we trust them 
for earlier times. But when we approach the poetic memorials 
of the age, we meet a wholly different problem. It is usual to 
speak of two periods of Old English literature:** the Anglian, 
which may be said to close about the year 800, and the Saxon, 
beginning with Alfred's reign.** Scholars have, in general, come 
to an agreement as to which period the various works are to be 
assigned. The specifically Biblical poems seem to belong for the 
most part to the earlier age. When the earliest was produced 
cannot be known. Christianity came to Kent in 596, and about 
thirty years later it got a foothold in Northumbria ; but we should 
not expect the poets to become immediate masters of the poetic 
materials of the new faith. We may reject the legend as to how 
Caedmon was endowed with the gift of song, but the essential 
facts seem reasonable. Caedmon is said to have died about 680; 
he became a poet in his old age. So far as we know, then. 
Christian poetry arose among tlie Angles some time during the 
last quarter of the seventh century. For institutional purposes 
we may consider it as reflecting the life of the eighth.*' 

Our most important poetic sources are, however, not Christian. 
There are in Old English literature a few brief poems of a lyric 
or heroic nature, which point to a purely Teutonic origin.** With 
these we should class, perhaps, the greater part of Beowulf.** 
These afford us glimpses of the life in camp and court ; they show 
us the comitatus, not as a mere memory but as a vital fact. How 
far back in time these can be placed is uncertain ; but it seems to 
me they must have been produced and have become current before 
Christianity became a dominant influence. At the very latest, 
they must be placed before the middle of the seventh century. 
These poems, as the bearers of the old Odinic culture, as the mem- 



"On matten of date and authorship of Anglo-Saxon writings, see Wfllker» 
OrtmdrUi wur detchichte der angelaliohHachen Literatur. Leipiie, 1886. Cited 
as OruiidrUa. 

"During the intervening century, the period of the ylklng inyaslons, culture 
in the form of literary productions was apparently extinct. 

'^The best collection of Anglo-Saxon poetry Is Oreln's Bibliothek dw angel- 
adchUchen Poeale. The most recent edition of this is by R. P. Wttlker. 8 yols. 
Cassel, 1883-98. 

>*The poems I refer to are Widsith, The Fight ai FUntUburg, Deor'% Lamm*, 
The Wanderer, The Beafairer, The Wif&9 OompUUni, and The Hueband^M Met' 
eage. It seems likely that some of the Riddlee are also rather ancient. 

'*My references are to Wyatt's edition of Beowulf, Cambridge, 1898. 
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ones of the age before the coming of history, should be con- 
sidered as a separate group of sources. It is true, they are inter- 
polated to some extent, but the intruding lines are usually not 
difficult to detect. 

Intimately related to these in metrical form, in legendary 
foundation and in elements of reflected culture, are the Eddie 
poems of the North. I have used these to some extent to illus- 
trate the institutional life of earliest England,'^ so far as we are 
able to know it, but it may be necessary to say a word in justifica- 
tion of using them for such a purpose. The study of the runic 
inscriptions of the North has fixed the limits of a period within 
which we must place the rise of the Eddas, at least in the form 
in which the poems have come down to us. For linguistic rea- 
sons they cannot be older than the year 800 ; for religious reasons 
their period of origin cannot pass the year 1000. Thus these 
poems are at least two centuries younger than the Anglian lyrics 
of the heroic age. It must be remembered, however, that Teutonic 
civilization lived on in the North as nowhere else. No Roman 
soldier ever trod as a conqueror north of the Baltic. Roman 
missionaries never came to Norway. Feudalism never got a real 
foothold in Scandinavia. The influence that came in with com- 
merce, though important, could not have produced any sweeping 
changes. Most important was the influence that resulted from 
the viking raids and the consequent contact with southern peoples. 
But, on the whole, it can safely be said that Teutonic civilization 
was permitted to develop along its own lines for nearly four 
centuries after its growth was checked in England by Saint 
Augustine's mission. Thus it came to pass that the Germanic 
race revealed itself most clearly and fully in the pre-Christian 
poetry of the scalds. This expresses the life of a kindred people 
in much the same stage of development as the English in the 
seventh century, and it is the poetry not only of a kindred race 
but of a people with whom the Angles were in almost constant 
contact from the close of the eighth century or earlier.*^ 



>B.The Old Norse poemB have been collected and edited by Vlgfnsaon and 
Powell in CorpuM Poeticum Boreale. Tbls work haa conyenlent and fairly accur- 
ate translations of most of the poems and I have frequently quoted these In 
preference to the originals. The Kddic poems are in vol. I. 

*The occurrence of the word viking in an eighth century gloss (see Sweefi 
Olde9t EnoH9h Temtt, 84, uulchig sceadan) and still earlier In Widsiih (II. 69 and 
80) leads me to think that the Norse incursions antedate 787, the year glren In 
the OhranU)le as the time when the Norsemen first visited Wessex. 
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In nearly all the Anglo-Saxon sources, even after the question 
of chronology has been disposed of as far as may be, there re- 
mains the difficulty of interpretation. The same is largely true 
of the Latin writings, but a careful comparison of contempora- 
neous works and a study of Anglo-Saxon translations in the 
Glossaries'* and the works of Alfred and his associates'* will 
generally enable us to fix the value of Latin expressions with 
comparative definiteness. But the problem in the interpretation 
of Old English poetry is of a different sort: how are we to 
determine whether a word contains the idea of an actual living 
institution or of a fossilized one? Germanic poetry makes great 
use of epithets, largely of a metaphoric character.'* Many of 
them are such as would appear in the verses of any age, but 
some have institutional origins ; in these a great deal of genuine 
history is bound up. When the epithet was first used, the com- 
ponent parts, as well as the resulting whole, doubtless represented 
living realities. A good example of this is the frequently used 
'kenning* eorla dryhten, lord or leader of warriors, most likely 
of noble warriors. In the society described in Beowulf* this 
expression certainly had a meaning; but it is also used by the 
Chronicler in describing the Battle of Brunanburh in the tenth 
century, when both the eorl and the drihten of older days had 
long belonged to the past; thus while the kennings doubtless 
contain a good deal of hidden history, it is a history without 
chronology and without perspective. At times the context gives 
valuable assistance ; but usually we must look elsewhere for light, 
and the question becomes one of pure linguistics. 

Among the sources of this period should also be included the 
West Saxon laws of Ine and for some purposes those of Alfred. 
The former date from the early part of the eighth century ; but 
we know them only in the form in which they were reenacted by 
Alfred one hundred and fifty years later. We may assume that 
they are in substance the laws that Ine promulgated;'* but to 



'■Collected by Tbomas Wright In Anglo-Siupon and Old English Vooabuloriet, 
walker's edition of these Vocabularies Is the one cited In this study. 

■"See Bibl. der ang. Proaa (Greln) ; also the publications of the Early Eng- 
lish Text Society. 

** These were called kennlngar by the Icelandic poets who carried the use of 
them to an absurd extent. 

■■lOSO et passim. 

"Alfred did not reSnact all of Ine*8 laws. The rest are not extant. 



70 BULLETIN OF THE UNIVERSITY OF WISCONSIN. 

claim that the language has been in every case retained, would 
not be safe. Whenever the question becomes one of terminology 
and the use of particular phrases, these laws should be treated 
as belonging to the age of Alfred.*' 

From the tenth century, the true Anglo-Saxon period, we have 
an excellent body of sources, though they are not so good on 
the subject of the royal court. The reason for this is that the 
great mass of the literature of that day was produced in monas- 
teries by men who were not interested in the details of court 
organization. If the king's household in the tenth century had 
also been a literary center, we should probably know more about 
the royal surroundings than we do. As examples of the monastic 
literature of that age may be mentioned the exceedingly important 
biographies of Saints Dunstan'* and Oswald.** The Anglo- 
Saxon Chronicle also belongs to this class. This great source 
begins in Alfred's reign, and, though very important for earlier 
history in other respects, as a source of institutional history it 
cannot be trusted for the period before the reign of Alfred.** In 
addition to the Chronicle there is a large body of Old English 
prose, most of which may be called ecclesiastical. This comprises, 
among productions of less note, the works of Alfred and his 
assistants,** the Blickling Homilies.**, the so-called Hofnilies of 
Wulfstan** and the writings of iElfric,** the great master of Old 
English prose. As these are mainly translations or paraphrases 
they are often sources of great perplexity, as we cannot know 
whether the institutions they allude to are native or not. A large 
body of laws has come down to us from this period and also a 



''Cf. Schmld, CfeteUe, XXXVII, wbere a different opinion It exprened; als» 
Steenstrup, Danelag (Copenhagen, 1882), 61. 

''Memorials of Bt. Dunaian (St abba). London, 1874. 

"JBTiaf. York, I. 

aoTbe chronlclenr naturally translated tbe language of tbelr eoorcea Into the 
Idiom and terminology of their own day. Hence tbe allnalon to an Inatltntloo 
as existing several hundred years before Alfred merely proves that It existed 
when the Chronicle was composed. 

■^See BibU der ang, Proaa and the publications of the Early English Text 
Society. 

"Edited by Morris and published by the Early English Text Society. 

"Wulfstan: Sammlung der (hm gugeeehriehenen HomiHen (Napier). Ber- 
lin, 1888. 

**HomUie» of 2Blfno (Thorpe). 2 vols. London, 1844-46. .Slfrlc Society. 
2Blfn&9 lAvee of Ba4nU (Skeat). 2 vols. London, 1881-1900. Early Eng- 
lish Text Society. Bibl, der ang, Proea, III. AngeUdehisohe HomWen wm4 
VeUigenleben. 
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considerable number of charters. Some notable poems were pro- 
duced in this age, though poetic activity was not so great in the 
tenth century as in the eighth. Asser's biography of Alfred*^ 
also belongs to this period. 

Of the eleventh century sources we need consider only such as 
differ essentially from those of the preceding periods. The great 
histories that were produced soon after the Conquest, such as 
Florence of Worcester's Chronicon^^ and William of Malmes- 
bury's Gesta*'' now begin to be useful. They are, indeed, not 
from the Saxon period, but there can be no doubt that the authors 
had access to earlier sources that have since perished. Another 
exceedingly important source dating from Norman times is 
Domesday." As the Survey gives the names and titles of the 
principal land-holders of Edward's day, we are able to determine 
to a great extent who the royal officials of that reign were and 
in what relation they stood to the king. The Gesta Cnutonis** 
is of particular importance for matters relating to the Danish 
invasion. But the sources that need to be specially noticed are 
the Norse poems and sagas and the early Danish histories. 

Of Danish histories I have used the Lex Castrensis by Svcno 
Aggonis*® and Saxo Grammaticus' Gesta DanorunuV^ Sveno's 
work is an account of the origin of Cnut's famous guard of house- 
carles, its governing laws, and the changes that had taken place 
in these. Sveno was the earliest Danish historian and flourished 
in the second half of the twelfth century. He claims merely to 
have translated from an earlier account in the vulgar idiom, the 
authorship of which he attributes to his friend and superior, the 
famous bishop Absalon of Lund, who obtained his information 
from King Cnut, the son of Waldemar I.** As Cnut reigned 



^Monumenta HUtoriea Britannioa (Petrle). 1848. Cited as Petrie*t Jfofw- 
fR0iito. For AMer'8 work §ee pp. 467-88. Stevenion, A9$er*$ Life of King 
Alfred. Oxford, 1908. The credibility of Afser*! biography li dlccosaed In 
Plammer'i Life and Timet of Alfred. Oxford, 1902. Cited as Alfred. 

'^PtorenHi Wigomieneie Chronieon em Ohronicie. 

''WiUelmi Maimiebirieneie de Oeetie Begum Anglorum (Stubba). 2 yola. 
London, 1887-89. 

^Domeedag Book. London, 1788-x816. 

^Oeeta Begie Onutomit (Ports). Hanover, 1865. 

^Published by Langebek In Scripioree Benim Danicarum, III. 

'Cited as Sa^o. The references are to Holder's edition. Strassborg, 1886. 

* There has come down to us a fragment in Middle Danish usnally known 
as the Witherlogh, which may be a copy of the document from which Syeno mads 
his translation. But the oldest extant manuscript Is of the fourteenth century, 
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from 1 182 to I2Q2 the bishop must have produced his summary 
of the guild-laws some time during the last quarter of the twelfth 
century.^* Saxo's treatment of the same subject is doubtless an 
amplification of the same material that Sveno made use of; on 
important points there is no disagreement between the two ac- 
counts. But it is always necessary to distinguish between Saxo's 
statement of a fact and his explanation of the same; and in his 
ornate and somewhat pompous Latin there is a good deal of 
ambiguity.** 

The distinctly Norse sources are poems and sagas. Of course 
the former are by far the more valuable, as there is every reason 
to think that they are contemporary with the events alluded to. 
Unfortunately we have but a few fragments of the court poetry 
of the eleventh century that can be used in a study of this sort. 
To what extent the sagas may be used for historic material is a 
much discussed question that cannot be fully dealt with here. 
All depends on the nature of the saga, the sources used, the date 
of composition and the time of the events recorded. The sagas 
dealing with events after iioo have all the presumption in their 
favor ; those professing to deal with earlier periods may properly 
be questioned. The saga is a sort of historical romance told in 
a terse, simple style which is peculiar to this form of literature. 
In a sense it is based on tradition, but not on tradition as that 
word is commonly understood. The Njaal's Saga furnishes 
abundant illustration of how carefully certain matters were com- 
mitted to memory and with what precision as to form the un- 
written legal documents had to be reproduced.** The historic 
sagas are generally based on scaldic verses and these are fre- 
quently quoted in the text The scald was a professional his- 



and, though it agrees In the main with the lAw 0a9tren$i», we cannot be far* 
that It l8 a oop7 of Abaalon'a work. See Holberg, Dantk Rig$lovffivning (Copen- 
hagen, 1889) » 22, 88. Holberg belleyea that aalde from a few minor inter- 
polations the Wltherlogh Is substantially the work of the great bishop. 

**It Is of course possible that Absalon may have written his account before 
Cnut became king: but Sveno's translation cannot be placed earlier than 1182, 
nor can It haye been produced much later, as Saxo, who probably sunrlyed 
Syeno, is thought to have died in 1204. 

^For further discussion of the Danish sources see chapter VII. 

^See the Story of Burnt Nfaal (Dasent's translation). Edinburgh, 1861. It 
may be objected that the NJaaPs Saga is largely fictitious; but eyeh if thla be 
granted, the story still shows what the age demanded in the way of memoris- 
ing laws and formulas. 
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torian: his task was to single out the great events in the career 
of his patron and tell them in song at the great festivals and on 
other occasions.** The internal evidence of the sagas themselves 
is sufficient to show to what a great extent these verses were used 
in the composition. In addition we have Snorre's testimony : 'At 
King Harold f Fairhair's] court *^ there were scalds, and men still 
laiow their lays as well as the lays sung of the kings that Norway 
has had since that day. And we have trusted most to those 
things that are told in the songs that have been sung in the 

presence of the chiefs themselves or of their sons For it is 

the custom of the scalds to praise him the most in whose presence 
they are, but no one would dare to attribute to him deeds that be 
had never performed; for all who heard it would know that it 
was mere fable and fiction, and there would be mocking rather 
than praise in that.'** 

It has been my purpose to use sagas only where they find sup- 
port in documents more nearly contemporaneous and refer to 
institutions concerning which something might be known in the 
North.** Such an institution is the corps of house-carles, which, 
though in a sense peculiarly English, was Norse in spirit and 
perhaps also in form and origin. On the whole, however, on 
the subject of English institutions the sagas cannot be said to 
throw very much light. 

Turning from the sources to the writings of modem historians, 
we shall find but few that present more than a superficial view 
of the English court. The subject is treated in nearly all the 
general works on English history, but the discussions are usually 
brief, sometimes limited to a few lines, and rarely show that the 
author has made an independent study of the sources.** The 



**The list of these singers Is a formidable one: Flnnur Jonsson has col- 
lected the names of more than one hundred, of whom some, Indeed, are mythic- 
al. JOnsson, Den oldnorike og oldisUmdske Litteratura HUtorie. Copenhagen, 
1894-1001. Cited as LitteraturhUtorie. 

*^ Harold ruled according to generally accepted accounts from 860 to 030. 

^Preface to Hdmakringla. Snorre's dates are 1178-1241. 

^In this study I have made some use of the KnyiUngaatiga and the Jamwii^ 
ingasagtL These are placed among the later compilations; but as there are 
•eyeral yerslons of the latter differing materially In language. It Is thought that 
they must all hare been based on some earlier work not extant. See J6nsson, 
LiUeraturhUiorie, II, 664. 

»Am these works will be frequently cited In the following chapters, no page 
references are glTen at this point. 
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earlier writers like Palgrave** and Lappenberg"* display a very 
uncritical use of documents, particularly of charters, and their 
conclusions are not to be relied on. By far the best work is that 
of Kemble f^ indeed, it can hardly be said that the discussion has 
been advanced much since his day. Kemble's conclusions are 
frequently mere conjectures, but in his conjectures he often comes 
surprisingly near the truth. Stubbs,"* Freeman,*" and Green** 
apparently follow Kemble. Freeman seems to have made an 
extensive study of the sources on this subject, but his efforts do 
not always lead to results and his interpretations are often in- 
correct. Green has a comparatively long discussion of the king's 
household in Saxon times, but th^ whole seems more like the 
product of imagination than of sober study. Ramsay's treatment 
of the subject is more satisfactory, though meager and open to 
criticism on several points.*' There are also a few writers who, 
though they do not discuss the general question, give valuable 
information on some particular phase of it. Such are the studies 
in Anglo-Saxon society by Earle,** Leo," Maitland*® and See- 
bohm.*^ Of great value are also the discussions of general Ger- 
manic society in the works of Brunner,** Miillenhoff,** von 
Maurer** and Waitz.** Some of Round's essavs** are also use- 
ful. Plummer's Life of Alfred is particularly important for his 
discussion of the literature belonging to the reign of that king. 

Writers on Scandinavian history, especially students of the 
viking age, find frequent occasions to deal with Anglo-SaxoD 
problems. First among these should be mentioned the Norse 



'^The Ri$e and Progre»i of the EnglUh Oommonwealth, London, 1882. 

'* History of England (Thorpe's translation). London, 1881. 

'^Sawons in England. 

*^ Constitutional History of England. 

'* Norman Conquest. 

** Conquest of England. 

"The Foundations of England. 

^Land Charters and Bamonio Documents. Oxford, 1888. 

^ Reotitudines Bingularum Personarum. Halle, 1842. 

^Domesday Book and Beyond. Cambridge, 1897. 

^The English Village Community. London, 1884. Also Trfbal Custom l» 
Anglo-Sa^eon Law. London, 1002. 

^Deutsche Rechtsgeschichte. 

'^Deutsche Altertumskunde, IV. Berlin, 1900. 

•^Hofverfassung. Erlangen, 1862. 

^Deutsche Verfassungsgeschichte. 

**Feudal England. London, 1895. Also his discussion of the Offlcert of Bd- 
ward the Confessor In Eng. Hist. Rev., XIX, 90-02. 
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historian Munch,*^ whose knowledge of the later centuries of^ the 
middle ages was so extensive that his opinions are not to be 
lightly disregarded. The question of Danish influence on Old 
English institutions has been made the subject of a series of 
special studies by Johannes C. H. R. Steenstrup, who views the 
problem from the Scandinavian side, and whose conclusions fre- 
quently differ from the opinions commonly held. In the main, 
however, they are sound, and Steenstrup's writings, especially his 
volume on the Danelaw,** are of great value to the student of 
English constitutional development. 

While the effort has been to look at the royal household pri- 
marily from an English point of view, the possibility of foreign 
influences has been constantly kept in mind. The closing chapter 
is largely devoted to a comparison between the English court and 
related or contemporary households on the Continent. In study- 
ing the Continental courts I have made no extensive use of the 
sources, but have drawn for information on the works of Brunner, 
Keyser,** Luchaire,^* Viollet^^ and Waitz. Owing to lack of 
space this comparison has been carried out along the more general 
lines only ; but enough has been done, I believe, to indicate with 
some definiteness the position of the Old English court among its 
Germanic neighbors, what it owed and what j^t contributed to the 
Toyal households over the seas, and what it left as a heritage to 
its Norman successor. 



*'Mimcli*8 massive work, Dei nortke Folks ni$torie, is still the greatait 
«oarce of ioformation on Norse mediaeval history. 
**Danelao (Normannerne IV). 
^Bfterladte Skrifter, 2 vols. Christ iania, 1867. 
^Histoire dct Inatiiutiong MonarcMques, Paris, 1891. 
^HUtoire de% In»tituiion9 Politiquei de la France, 2 vols. Paris, 1890-98. 
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CHAPTER II. 



THE EARLIER COMITATUS IN ENGLAND : THE GESITH. 

The history of the royal household begins with the history of 
kingship. Between these two institutions there is an essential 
and intimate relation which is too obvious to need discussion. 
Not only do they correspond as to origin, but also as to nature 
and course of development. Early Teutonic kingship was pri- 
marily of a military order ; first of all the king was a war-chief.^* 
It is natural, then, that his immediate surroundings should partake 
of the same martial character. Close to the royal person stood 
a band of chosen warrors, bound by the most solemn pledges to 
defend their lord and to die with him if he fell as a hero should. 
This was the comitatus, the earliest princely household among 
the Teutonic peoples.'* 

This peculiarly Germanic institution seems to have reached its 
full development, in a military sense, as early as the times of 
Tacitus. Its subsequent growth was generally away from the 
original idea. The privilege of maintaining a comitatus was not 
limited to the king; it was shared by the principes,^^ at least till 
after the period of the migrations. Perhaps the institution is also 
much older than kingship. Snorre tells us that the kings 'were 
formerly called drottnar, their wives drottningar and their house- 
hold drott/''^ Analogous terms are found in other Germanic 
dialects with much the same significance. Parallel to the Old 



"Of. von Amira, Recht, In Paurt GrundrUt, II, 2, 126. 

"It la not the purpose of this chapter to present a dlscasalon of the comlta* 
tua In general, bat to trace, as far aa ean be done, the farther derelopment of 
the Instltatlon after Its Introduction Into England. For the general anbjcct 
■ee Branner, D. R. O., I, 136-43; MUIIenhoff, Deufche Altertum9kunde, lY, 
2M ff. ; Bars, Vdtiot over den nortke HiBtorie, I, 95 ff. ; Stnbbs, C H., I, 22 tt, 
166. ff. : Walti, D. V, 0„ I. 286 flf., 871-401. 

"Tacltna, OermaMa, 18. 

^Tnglingasaga, 20. 
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Norse drottinn is the Anglo-Saxon drihten; both are archaic re- 
mains frequently found in poetry though seldom in prose. In 
both the dominus idea is always present f* but that they originally 
had a martial coloring appears from the meaning of related Gothic 
words, all of which relate to warfare.''^ We can hardly escape 
the conclusion that drihten originally meant a war-lord. 

The use of such an expression as eorla drihten,''* lord of earls, 
which often occurs in Old English poetry, might lead us to con- 
clude that the members of the comitatus were once called eorls. 
The word eorl, or some related form is found in several of the 
Teutonic dialects, sometimes used in the sense of man,^* some- 
times signifying a royal official corresponding to the mediaeval 
comes,*^ but more frequently suggesting a member of the martial 
aristocracy.** The last meaning, warrior, is the most common in 
the earliest Norse sources, of which the most important for pres- 
ent purposes is the Lay of Righ, a poem describing early Northern 
society.** It is the poet's purpose to glorify kingship, the new 
Norse kingship of Harold Fairhair. To do this he describes and 
accounts for existing social classes of which there are three: 
thralls, churls and earls.** The oldest is Thrall (J>ra?Z). His 
fare is poor and his labor hard. Next comes Churl (Karl), who 
occupies a higher plane of culture and devotes himself to agri- 
culture. Youngest is larL 'His hair was yellow, his cheeks 



**Chrlatlan writers frequently apply them to the Lord, perhaps because they 
contain the fullest Idea of personal relationship. See the so-called OfBdmom4io 
Eymii, 

"In Ulflla's Bible ga-drauhts Is used where the English version has soldier. 
From the same root are drauhtlnassos, dranhtl-wlto]>, warfare and dr anh tta d i, 
to make war. 

^See, for example, Beoir.^ lOGO. 

^It frequently occurs with this meaning in the Old Sazon poem The HaMond. 

**Thus In later Old English and Old Norse documents. See Cleasby and Vlg- 
fusson, leelandio Diciionary. 

■^In the Old Northern runic Inscriptions (thought to be from the seventh 
century) the title erllar or eirllar occurs not infrequently ; it is usually in ap- 
position to the name of the one who caused the runes to be written. Bugge 
translates it war-chief. See Bugge, Norgea Indakrifter (Chrlstlanla, 1891), 
100 ff. 

^O. P, B„ I, 286-42. As a document for the history of culture this poem is 
fit uncommon value and Interest. Finnur J6nsson, the most recent critic of Old 
Norse literature, believes that it dates from about 892. LitUraturhUtoHe, 
186 ff. 

>*ThIs division Into three social cla s s es , servile, agricultural and mllitarj, 
appears to be common to the Germanic tribes. See Paul, OrundrUt, II, 2, lit 
ff. Tliere are clear traces of It in Tacitus* 0^rm€mia, especially in diaptem 18, 
14, 16, 24, 26, 26. 
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were rosy, his eyes keen as a young serpent's He began to 

brandish the linden [shield], to gallop his horse and fence with 
the sword. He began to waken war, to redden the field and to 
fell the doomed. He won lands; he ruled alone over eighteen 
households; he began to deal out wealth, and endow his people 
with treasures and costly things, with fine-ribbed steeds; he 
scattered rings and hewed great rings asunder [among them].*** 
To any one familiar with Old English poetry, this description of 
the activities of the original eorl must seem familiar both in 
thought and in terms. The hall, the extended domains, the steed, 
the arms, the delight in warfare, the comitatus and the ring-giving 
are met with repeatedly in Anglian literature.®" And it seems 
clear that the lay does not describe a mere warrior, but a Tacitean 
princeps, that is, a chief who surrounded himself with a company 
of youths.®' 

As eorl is the Saxon equivalent of the Norse iorl, we should 
expect to find the significance of the two words to be the same. 
The evidence on this point is, however, not very satisfactory. 
With the word eorl that came in with the viking-raids, we have 
nothing to do; consequently, we are limited in our investigation 
to the very earliest sources, the heroic and Caedmonic poetry and 
the earlier legislation. 

A striking peculiarity of Germanic law is the persistent use of 
alliterative formulas: 'sac and soc,' 'toll and team' will serve as 
examples of Anglo-Saxon usage. With these may be classed the 
rhyming formula eorl and ceorl. This interesting combination 
appears for the first time, perhaps, in the Laws of Alfred.*' As 
there used, it suggests a classification of men, though not a very 
substantial one; it looks more like a fossilized survival of an 
earlier age.®* Evidently the earl as a living fact antedates Al- 
fred's code. But in the earlier Kentish laws he appears as an 



**Vlgfii88on*8 translation with slight changes (11. 147-54). 

"So striking is the similarity that some have believed It must have been 
produced somewhere on the "Western Islands." See O. P. B., Introd., LXX; 
Bugge, The Home of the Eddie Poems (Schofield's translation), Introd., XXY. 

^Oermania, 13, 14. 

"C. 4, 2. 

"*Thls supposition Is strengthened by the fact that the same formula, 'charri 
lend and earl's land Is found In the Ordgds, an old Icelandic law, the extant 
manuscript of which must have been written soon after 1217 (Vlgfusson). Bet 
Iceland never had an earl or jarl before 1250. The phrase in this case is 
clearly a 'fossil.* See C. P. B., Introd., XL. 
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active reality.** The Laws of iEthelbirht clearly show us a 
double classification of freemen into earls and churls; the same 
is true of the dooms of Hlotar and Eadric. The earl enjoys a 
higher wergeld than the churl.*® Higher protection is given to 
his home and his servants.** It is manifest that the earls of 
early Kent constituted a privileged class.** 

It is also evident, as a study of the early Anglian poetry will 
show, that this aristocracy was of a military character. Its mem- 
bers lived in fortified strongholds, 'burgs,' while the common 
freeman had to be satisfied with a less pretentious enclosure, edor, 
about his buildings.** The king also lived in a burh,^^ Eorl is 
raYely used in the sense of man merely ; at any rate the man is of 
an exalted station. But in almost every case the usage of the 
term suggests the comitatus; sometimes it is applied to the chief, 
sometimes to the members.** The patriarchs with their large 
households were looked on as eorls by the author of the Genesis. 



**The earliest of these is thought to date from the beginning of the seventh 
century. The Laws of Ulotar and Eadric are usually dated ca. 686. 

**Latrt of Hlotar and Eadric, 1, 3. These dooms provide for the punishment 
of a serf (esne) who should slay a man whose wergeld was three hundred 
aclllings, or one whose worth was only one hundred scllllngs. The ratio of the 
wergelds thus becomes one to three. In my interpretation of these chapters I 
follow Llebermann ; Schmid and Thorpe have somewhat different renderings. 
Of. Seebohm, Tribal Custom in Anglo-Saaon Law, 468. 

*^Th6 honor of an earl's blrel was worth twelve scilllngs; that of a churl's 
birel was valued at six. Slaughter in the earl's tun demanded a payment of 
twelve scillings; breaking into a 'man's' tun, half that amount. Lowt of 
JBthelbirht, 13, 14, 16, 17. 

"With regard to the classes of early Kentish society, Seebohm concludes that 
the ceorl stood on the same level as the later twelve-hynde-man of the Wesaez 
laws, and that the earl consequently occupied a considerably higher plane thma 
even the later thegn. Tribal Custom in Anglo-Saxon Law, 404-05. 

**See Laws of JBthelbirht, 27; fines for 'edor-breaklng.' 

**Beow., passim. 

**In Widsith, which probably contains elements of greater antiquity than 
any found elsewhere In Old Etnglish poetry, eorl appears as a synonym for 
^eodflii' which In its most general sense means chief, but in this case appears 
to mean king (11-18). In Dear's Lament, which Is also of a very early data, 
the word is applied to the members of the lord's following (33), but also to 
Weland, one of the sagapheroesr alluded to (2). In the next line Weland is 
said to have sorrow and longing as his 'gesiths' : "hAfde him to geBiI>I>e sorge 
and longaI>" (8). It Is, indeed, possible that gesith here means companion 
merely; but it Is more probable that the singer was thinking of the comitatns 
and the court. In the beautiful description of the ruined burg and the death 
of the donghty ones, the eorl Is represented as 'hiding' his men in the grave. 
All are gone, the chief Is the last survivor. The Wanderer, 77-84. The fair- 
haired qneen in the riddle is the daughter of an eorl. Riddle LXXYIII. (No. 
80 In Greln-Wfllker.) In another riddle (IX), we are told that eorls live In 
bnrgs. 
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Especially is this true of Abraham,** and it must be admitted that 
three hundred and eighteen men make up a very respectable 
comitatus,*'^ 

While the proof cannot be considered absolute, the evidence, 
such as we have it, points to the eorl as not merely a warrior but 
a lord of warriors in the peculiarly Teutonic sense.** The Norse 
parallels, the privileged position of the eorls in the laws, their 
princely position in the early poetry, the martial atmosphere sur- 
rounding the title, the fortress, the distribution of wealth — all 
these considerations support this conclusion.** Remarkable is 
also the ease and naturalness with which the title, after a long 
development away from its early Germanic significance, suddenly 
reappears in its original sense. With the Norse invasions of the 
ninth century the eorl resumes his ancient place. In the account 
of Alfred's wars we read of a number of eorls,^ leaders of the 
enemy, Danish and Norwegian 'jarls.' But it will hardly do to 
call these vikings territorial barons: there is no evidence that 
6uch dignitaries existed among the Danes,* and in those very 



••Ll. 1710, 1844. 1887. 

'^Abraham's three confederates In the famous expedition for the relief of 
Bodom are also called eorls In the Oenesia (2045). Of. Book of O^metU, 14:22. 
Lamech was a ruler and an eorl (1228). Of Jared It Is saJd that long after- 
wards he distributed gold to men ; 'the eorl was noble, a pious hero, and the 
chief was dear to his kinsmen* (1181-83). Among other eorls the poet names 
Haran (1710), Lot (2086, 2444), Eber (1646) and Isaac (2766). Several 
other patriarchs bear the title In the HdUenfahrt. In Agariah (181) Nebuchad- 
nessar is called an eorl. 

**For the sjibject of eorlshlp see Allen, E»iiay» and Monoffrapht, 298-89; 
Freeman,. 3^. C, I, 56-56; Kemble, 8aa. in Eng., I, 135-36; L&ppenberg, Hiai, 
of Bng., II, 382 ; Stubbs, C. H., I, 86 ; Walts, D. F. O., I, 176-77. Nearly all 
these writers' consider the eorls as forming an ancient hereditary nobility pos- 
sessing certain valued privile^s; especially is the possession of extensive lands 
emphasized. Lappenberg and Allen, however, deny this and hold that the eorls 
were officers appointed by the crown. Walts rejects the opinion expressed 
above that the eorl was a leader of a comltatus. D. V, O., I, 177. Cf. Leo, 
Beotitudines, 160. 

**Cf. Leo, Rectitudines, 160, where a similar view Is presented. 

*A.-B. Chron., 871. 

*AlIten, in his contention that the eorl was an appointive magistrate, depends 
largely on supposed Scandinavian analogies. *'It may be assumed therefore 
that the eorls of Kent were Identical with the Jarls of Denmark and Norway. 
Now, the Scandinavian Jarls were not an hereditary class of noblemen, but 
were officers or magistrates appointed for life or pleasure.'* Btgaya, 294-95 
Munch and Keyser are quoted as authorities. To this it should be remarked 
tSiat while such Is the opinion of these writers with regard to the situation 
In the later middle ages. Munch, at least, holds that there was a hereditary 
earlshlp in the early viking age. N. F. H., I, 1, 111. See also Sars, Ud9igt 
over den norske HUtorie, I, 186. As to the local government of early Den- 
mark, all we can say is that It seems to have been In the hands of magistrates 
appointed by the king. Sars, UdHgi, I, 189. 
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years the 'jarls' of Norway were at home struggling for their 
independence against the conquering ambition of Harold Fair- 
hair.* We shall have to regard the eorls of the Alfredian Chron- 
icle as leaders of a personal following only, such chiefs as Snorre 
describes in another connection as *sea-kings who controlled large 
forces but had no land.'* However, when one of these vikings 
settled with his followers in a certain locality, his authority would 
become territorial. There were such rulers in the DanelaW all 
through the tenth century,* but the eorl did not become an Anglo- 
Saxon official before the reig^ of Cnut. 

While it doubtless was the privilege of the original eorl to 
maintain an armed following, we need not assume that all the 
members of this martial nobility made use of this right.* The 
sources show, and most clearly, that the development was rapidly 
away from the comitatus in its primitive form. When we enter 
the period of true English history, the substance has largely 
passed away. Tacitus observes that warfare is a condition neces- 
sary to the existence of a large following,^ and this condition was 
probably present in Northumbria in the seventh and eighth cent- 
uries, but the same can hardly have been true of Kent* And 
even beyond the Humber the fortunes of earlship must have 
found an early decline. As we follow the line of the sources for- 
ward, less emphasis is placed on military prowess and continu- 
ously more on wealth.* By the close of the seventh century the 
term eorl has practically disappeared from the legal sources,** 



"The period of the consolidation of Norway is generally giyen as 864-74. 

*Tngling<uaga, 84. Snorre adds that 'he alone was thought to have fall 
right to be called a sea-king who neyer slept under sooty rafter and nerer 
drank at the comer of the hearth.* 

■In 949 three eorls with Danish names, Urm, Uhtred and Scnie, signed one 
of Eadred's charters. K. O. D., No. 424. Apparently two other eorls, Andcal 
and Grim, are also among the testes. 

•Such might be called eorlcnnd. In the Laws of ^thelbirht (75) there Is meiu 
tlon of eorlcnnd widows. Fines for slaying eorlcund men are specified in the 
dooms of Hlotar and Eadrio (1). 

^Cfermania, 14. 

*The limited area of this state and its relatiye freedom from invasions, ex- 
cept as it might be attacked by its Mercian of Saxon neighbors, could not be 
eonduciye to the continuation of such establishments. 

*BYen such an unwarli^ man as Lot is called an eorl by the author of the 
Genesis, who probably had his possessions and his lineage in mind. 

''The term eorlcund is used in Hlotar and Eadrlc's laws; but in Wihtnsd't 
legislation, which is supposed to date from the following decade, geslthcund Is 
used instead (c. 5). The wora eorl appears rarely in the Wessex laws and 
then only In formulas. The eorl of the tenth and eleventh century documents 
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gesith and gesithcund taking its place. In the poetry of the 
period this change in terminology is not so noticeable. The two 
titles, eorl and gesith, appear side by side from the very beginning, 
at first rather sharply distinguished, but soon employed as prac- 
tically synonymous terms. 

The Anglo-Saxon word geaip originally meant a traveling 
companion,** and this significance it never wholly lost.** But it 
soon came to be used in the technical sense of member of some 
lord's comitatus. The transition is natural: the way is the war- 
path, the devoted companion, the gesith.** The term is used 
freely by the Anglian poets, who describe the gesiths as warriors, 
the companions of some mighty war-lord, living at his hall, or at 
least partaking of his liberality on certain great occasions.** 

The relationship existing between the drihten or eorl and his 
gesiths was the highest and holiest that the Teutonic mind could 
imagine. It was the hero's delight in life, his hope after death. 
The scenes of earth were reenacted in the halls of the Anses, 
where the brave ones fought and Woden rewarded his followers 



li, as htLB already been ehown. a new official of Norse ori^n who^e Bngllab 
history begrins with the viking Inyaslons. Cf. Stnbbe, C. H., I, 169.' 

**GeslO Is derlTed from Old-Germanic 8iDt>a, way or journey. This appears 
In Gothic as 6iDl>8 and In Anglo-Saxon as siO, joamey, time. The Gothic 
ga-8iDl>a like the Anglo-Saxon gesiO, means primarily a companion on the way. 
See Kluge, Etymoloi^Uohea Wdrterhuch, 118. 

**In Bolomon and Saturn (846-47) weeping and laughter are called eacb 
other's gesiths. 

^Thas we haye the Old High German glslndi and the Lombard gaalndll. 
The latter composed the king's special following as appears from the Laws of 
JAutftrand, LXII. Cf. Gengler, Oermanigohe Rechtadenkmdler, Glossar; Bnm- 
ner, D, R. 0.» II, 260 ff. With the same restricted significance we have tho 
obsolete Danish term hof-slnde, a court official. 

^«In Widsiih eorl is used as synonymoos with theoden, chief, prince; 
gesith as explanatory of innweomd, house-troop (110-11). Attention has Al- 
ready been called to the use of these terms In D€or'$ Lament, That there were 
gesiths at the royal court Is abown in the Gnomic Verses: 'Good gesiths shall 
encourage the young etheling to warfare and to ring-glylng/ VerauM (hunnioi, 
14-15 (Cottonlan). King Higelac dwelt at home with his gesiths. Beow,, 
1028-24. Dearly belOTed gesiths accompanied Beowulf to the last great en- 
counter (2516-18). This idea of companionship in warfare persisted as late 
as the time of Alfred. We read in his Meira (XXVI, 10-20) that the lord of 
the Greeks dearly purchased the Trojan burg with his excellent gesiths*. 
There were gesiths in the Jewish host that routed Holofemes* forces (Judith, 
100 ft.) and in Abraham's company when he rescued Lot (O^neaU, 2066-67). 
In the Hu9haind*» Me8»age (31-34), hope is expressed that they two (husband 
and wife) may soon again distribute 'nailed* rings among their warriors and 
gesiths. The warriors who were surprised In the famous hall at FInnsbnrs 
were gesiths. The Fight at Finnehurg, 41^2. 
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with gold.^* The general nature of the English comitatus seems 
to have been the same as of that described by Tacitus: there is 
the same liberality on the part of the lord, the same devotion on 
the part of the men.** That this devotion was more than a mere 
sense of duty appears from a passage in the Wanderer, perhaps 
the most artistic of all the Old English poetical productions.-*^ 
The memories of the minstrel turn not to valor and warfare but 
to former joys in his lord's hall. In his dreams 'it seems to him 
that he is kissing and embracing his lord and laying his hands 
and his head on the chieftain's knee, as he formerly did in days 
of yore, when he enjoyed the gift-stools.'" That the members of 
the conUtahis were as dear to their chief appears from many con- 
siderations, especially the oft-recurring phrase swasse gesipaSf 
dear gesiths. The members of the same following were no doubt 
also bound to each other by close ties. The runic inscription on 
the so-called Tune-stone** seems to record the fact that the fifth 
century comUatxis was a law-bound guild.^® How this personal 
bond, this intimate relationship between the chief and the war- 
rior, was formed and how long it endured cannot be answered 
definitely from Anglo-Saxon sources. It would seem from 



**C. p. B.» I, 227 : BiOjom HerjarfCOur 1 hugom sitja ban geldr og gefr goU 
TerOongo. 

^*The heroic poetry from Beowulf to Byrhtnoth (the comitatus seems to 
haTe experienced a reyiyal after the yiking Incursions had begun) is a splen- 
did commentary on these two virtues. The spirit of loyalty is also illustrated 
in the story of Cynewulf and Cyneheard. Even after the king was known to be 
slain, his men refused to listen to the assassin's promises of life and gifts; *bat 
they continued fighting until they all lay dead save one, a British hostage, and 
he was severely wounded.' A.-8. Chron., 755. 

^^This poem Is heathen in thought and sentiment if not in point of time. 
The opening and closing lines are later additions by some Christian singer. Cf. 
Wfllker, Grundrist, 205. 

"LI. 41-45: I>lnccd him on mode, Inct he his mondryhten 

clyppe and cysse and on cneo Isge 
honda and heafod. swa he hwilum sr 
In gear-dagum gief-stolas breac. 

**So named from its location near TunP church in southeastern Norway. 
The rock is roughly hewn in the form of an obelisk and is of about the height 
of a man. 

*^The inscription which archeologlsts date about 600 reads as follows: "Bk 
Wiyar after Wodurlde witada-halaiban worahto r[unor]" ; in free translation, 
'I, Wivar. in memory of Wodurid, my intimate companion, yrought these runea.* 
The word that I translate intimate companion is witada-halaiban of which the 
first part is probably related to Gothic wltoI>, law, and the second to Oothlc 
gahlalba, loaf-sharer or comrade, but used by Ulfllas in the sense of soldier. 
PhiHppiana, 2 :25. The whole term probably means one belonging to a law- 
bound guild of warriors. Cf. Bugge, Norgea Indakrifter, 17. 
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Tacitus' account that the gesith entered the comitatus while yet 
a mere youth, and certain allusions in the Anglian poetry point 
in the same direction.*^ But, while the institution is usually 
spoken of in connection with noble youths, no class of freemen 
seems to have been excluded from membership** and the relation- 
ship might apparently continue into old age.** 

Such was the gesith as the poet saw him : a warrior devoted to 
a warlike lord ; a hero whose joys were the battle and the banquet 
The laws and the Latin sources, however, the charters, the his- 
tories and the 'lives', give us a somewhat different picture. In 
the Latin documents we frequently meet the term comes. This, 
in the tenth century glossaries, is translated gesiVf and comitatus 
is rendered gesiyrxden. ** But it is not always clear that comes 
in the sense of socius is not meant.** In an eighth century vocab- 
ulary gesith is used as the Saxon equivalent of optimas;*^ in this 
case, then, the gesith is not considered as a warrior or a member 
of some military household, but as one of the powerful men of the 
realm. This is exactly in line with the use of the word in the 
writings of Bede. who wrote in the same centur>'. One looks in 
vain through the Ecclesiastical History for any use of the term 
comes in the later sense of count or earl." All we can safely 
say of Bede's comites is that they were men of power, wealth and 



■^Beowalf came to Hrethel's court at the ««« of MTen. From that time oo 
he aeems to hare been treated ac a member of tbe following. The king gaye talm 
entertainment and costly gitts (2428-81). The Wctnderw also feasted with his 
gold-friend In his youth (85). According to the rules of Jom no one younger 
than eighteen should be admitted to the brotherhood {Jikm^vWrngmaaga, S4) ; 
an exception was made, howeyer, in the case of Vagn, who became a member 
at the age of twelye (82). But Vagn bad already killed several men and had 
proved himself a worthy ylking (31). Of. Oermania, 18; Mailenboff, DentsoM 
Altertumtkunde IV, 202. 

"Among the avengers of Byrhtnoth was an *aged churl.* Judging from the 
context we should consider him a member of the ealdorman's martial following. 
Battle of Maldon, 256. Waltz belleyea that even serfs might become oomltM. 
D. V, G., I. 878. 

"Old gesiths, eald-geslOas, are mentioned in Beowulf (858). In the Boltltf 
of Maldon we read of an eald-geneat, old companion, who unquestionably was a 
member of Byrhtnoth's comitatus (810). 

** Vocab., 239 :8, Ada comes, i. fldelis, getreowa gesiOa ; 258 :2, comes, gesiO, 
206 :21, comitatus, consecutus yel ge8iI>rfpdeD. 

"In a tenth century gloss gesith Is also used to translate cllens: cllens, I. 
soolufl, I>egn, ge8il>a. Ibid., 205 :34. 

»Ibid,, 85 :4. 

TThe same remark applies to dux. Of the duces we can affirm only that they 
w«re military leaders. See H. E., I, 15, 16 ; II, 18, 20 ; III, 8, 24 ; IV, 18, 
▼, 10. Alfred calls the dux a heretoga, host-leader, or latteow, guide. 
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social Standing. Alfred in his translation distinguishes very 
carefully between comes (socius) meaning a mere companion and 
the same term as applied to an order of men. Augustine's socii 
were geferan;^^ the same is true of the companions (comites) of 
Edwin's queen.** But comes regis is translated gesith.** 

The comes of the eighth century seems to have spent very little 
time, if any at all, in his lord's household. He had attained a 
respectable social position and kept up an establishment of his 
own ; he even returned former favors by entertaining the king.** 
Even where the more specific title comes regis is employed, there 
is no indication that the person in question was regularly enter- 
tained at the royal vill.** The Anglian gesiths had, by the time 
when Bede wrote, become great land-owners :•• nearly all that 
we read of had vills, and some even had churches on their 
estates.** How extensive these possessions were cannot be known. 
It is, of course, possible that the comites had large military fol- 
lowings on their estates, but the evidence for such is wholly 
wanting. Not even the suggestion of a gesith's comitatus appears 
in the Ecclesiastical History. 

The institution of gesithship naturally gave rise to a privileged 
class, the gesiVcund.^* To what extent we are to distinguish 



"I, 26. 

»II. 0. 

"IV. 22. 

*Bede tell* of a king who Incarred episcopal wrath by dining at the home of 
an excommunicated comes. H. E.» III, 22. 

"■King Oswin was slain at the home of Honwald, *'hls gesiOes.!' where he had 
concealed himself. /Md., Ill, 14 ; cf. IV, 22. We are told that Cuthbert onc« 
healed the servant of a *'comItis Ecgfridl regis/* Bede, Opera, If, 99. The con- 
text clearly indicates that the comes had his own home. It is interesting to 
note that the Prankish an trust ions (some of them at least) had homes of their 
own. The BaUo Law (XLII) proyides that the fine for slaying a freeman "In 
truste** shall be three times as large as the penalty for murder in the freeman*! 
own home. 

"When Golman left England he went to a Scotch island and bought a imall 
part of it *'a comite ad cujus possessionem pertinebat.'* Alfred's yersion reads: 
*'Mt sumum gesifie I>e I>«t land ahte.'* H. B,, IV, 4. 

*^Ihid., V, 6;. . . .Tocatus ad dedicandam eccleslam comltis Yocabulo AddL 
Bee also Ibid., V, 4. 

"That the gesiths comparatiyely early became a class appears from the oc- 
currence of such compounds as gesiOoond, iresiDman and geslOwif. OeslOound as 
used in the earlier laws clearly Indicates rank. See Law§ of Wthtrwd, 6 ; Low§ 
of Ine, 50, 51, 68, 68. The word appears In several chapters of Ine*s dooms 
equivalent. It seems, to the eorlcund of the Kentish laws. That a geslOwlf was 
a lady of rank appears from a statement In Gregory's DUOoguew concerning 'a 
certain noble getlOwif— "sum aBl>ele geslOwlf.*' Bibl. d» ang, Frota, V, 71. 
CL Seebobm, Tribal Custom in Anglo-Bamon Law, 869. 
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between comites and ' gesithcundmen' cannot be known; but all 
belonging to the latter class did not enjoy the possession of great 
estates. We read in Ine's Law that 'if a gesithcundman who is 
a landowner neglect the host, he shall pay one hundred and 
twenty scillings and lose his land ; one who is not a landowner, 
sixty scillings.'** From this we are also justified in concluding, 
that, before the close of the seventh century, this class, so su- 
premely martial in its origin, had lost its passion for warfare. 

How the comes originally came into possession of his lands can 
only be conjectured : but it seems reasonable to suppose that the 
chiefs of the Angles and Saxons, after they had risen to kingship, 
found distribution of conquered and confiscated lands the best 
way to provide for a large and growing comitattisV Later grants 
were also made from time to time.** That it was customary to 
give gifts to members of the royal household is very well known. 
Arms, horses, rings and fragments of rings were commonly 
given.** The king of the Goths gave Widsith a ring which he 
in turn gave to Eadgils, his 'protecting lord, a reward to the 
beloved one, the lord of the Myrgings, for the lands he gave me, 
my ancestral possessions.'*^ Another bard, in a song almost as 
ancient, laments that a song-skilled rival had taken the land-right 
that his lord had formerly given him.*^ Beowulf gave Wiglaf 
'the wealthy dwelling-place of the Waeg^iundings with every 



**C. 61. Gif gesiOcand mou land-ai^nde forsitte flerd, geselle CXX SclU. and 
]>oIle bis landes ; unland-agcnde LX Scill. Cf. Seebohm'v Interpretation of this 
chapter in Tribal Custom in Anglo-Saxon Late, 301. See also Earle, Land Chart- 
era, Introd., LXXX. 

''Wholly different from this Tiew is that of Earle, who belieyes the gesitha to 
have been "the original captains and officers of the Conquest of Wessez, men of 
eorllsc birth, the co-adventurers who organized and led the invasion, and who 
obtained a share of the conquered soil duly proportionate to their serricea or 
contributions to the successful venture." Land Charters, Introd., LXX. To thla 
It may be sufficient to remark, that we do not know the plan or process of the 
Bazon invasions. Heebohm, the most recent writer on this subject, believes that 
the gesithcundman was placed over a certain number of hidea, twenty, ten or 
fewer, "under the special obligation to provide food-rent by settling tenanta 
upon the land." Tribal Custom in Anglo-Saxon Law, 422. 

**Such was the grant of if^thilbald of Mercia to his comes ^thelrie, aon of tbt 
former king of the Hwiccas. K. C. D.. No. 83. Another of .Cthllbald's granta 
ia made to his comes Wihtred. Ibid., No. 101. In 736 the same king gave 
lands (this time for church purposes, however.) to his 'honored eomea Cyne- 
berht.' Ibid., No. 80. 

•See Wait*. D. V. G., I, 376; Kemble, Sax. in Eng., I, 183. 

•LI. 08-96. 

^Deor's Lament, 39-41. 
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folk-right as his father possessed it.'** From these passages we 
shall have to conclude that the ancient eorl frequently rewarded 
his men with lands, though giving, perhaps, the usufruct only.** 
Jn addition, lands might be held by the title that violence gave.** 
• While the evidence presented is not of such a nature as to war- 
rant any extensive generalizing, a few things seem tolerably clear. 
Eorl and gesith were not originally synonymous terms: eorl re- 
ferred to the old Germanic nobility, the principes, whose privilege 
it was to maintain a comitatus;^^ the term gesith was applied to 
the members of this following. It is not likely that all eorls made 
use of this privilege, but those that did were probably known as 
'drihtens.' With the rise of kingship there seems to have come 
a decline in the fortunes of eorlship. The king's cotnitatus, 
which was, perhaps, largely recruited from the old nobility, 
formed the nucleus of a new privileged class. But the gesiths 
soon lost their militant nature and their order developed into a 
landed aristocracy.** As they had probably left the king's vill 
by the time of our earliest sources, we cannot consider them as 
belonging to the historic royal household.*^ Their places, however, 
were not left vacant; a new order of men, the thegns, succeeds 
them as the king's companions. While in many essential respects 
the thegn closely resembles his predecessor, the origin, the his- 
tory and to some extent the character of thegnship are wholly 



^Beow., 2606-08. 

*H:f. Kemble, Saw. in Eng., I, 179. 

^In one of Offa*B charters we road : 'It happened in the days of OfTa, king 
of the Mercians, that Bynna, comes regis, wrongfully appropriated this 
land.' K. C. D., No. 164. It Is by no means likely that this instance is an ex- 
ceptional one. 

**Sce Riddle, No. 05 : 'I am knoWn to the indryhten (comltatus) and to the 
eorls.' The terms indryhten and eorl can hardly be synonymous. Bihl. der ang 
Poeaie, III. 238. 

^fThe subject of the gesith as a landholder does not He within the field of this 
study. The most recent work dealing with this class from the view point of 
manorial possessions is Seebohm's Tribal Custom in Anglo Saxon Law referred to 
above. It should be remarked, however, that his conclusions are not always 
likely to be correct, as, in addition to employing the comparative method to a 
questionable extent, he bases his conclusions almost entirely on legal evidence, 
thus ignoring the great bulk of Anglo-Saxon sources. 

*n:he fact that the heroic poetry represents the gesiths as still abiding In the 
r«gal presence does not necessarily conflict with this conclusion. The past iivefl 
long in the realms of verse, and the *'golden age" is always a favoritf theme. 
The poems that have come down to us evidently belong to a period of transi- 
tion from a time of war to an age of comparative i)eace, when a large military 
following could not very well be maintained. 
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different from those of gesithship and hence' the subject requires 
separate treatment*' 



«*0n the general mibject of the English eomltatns, the relmtlonehlp exiatlBg be- 
tween the eorl and his geslths, the duties and prlTllegee of the latter, ete^ 117 
coodnslons do not differ mnch from those presented by Kemble and Btobba. But 
Kemble sees no noteworthy difference between the geslth and the thegn (0fl9. *• 
MmO; It c 7), and Stnbbs holds that they are Tery closely connected, '"so d ose 
ly that It Is scarcely possible to see the difference except in the nature of tha 
employment. The thegn seems to be primarily the warrior geslth; In this Msa 
Alfred uses the word as translating the miles of Beds.**— (7. H., I, ITS. As I sea 
It, the difference between the two orders was considerable, and the geslth In mj 
opinion was rather the warrior thegn. The geslth belongs to the earlier, mora 
nnsettled and warlike age; the thegn, to the age of national peaee and organi- 
sation. A general criticism that might be passed on the woits of nearly all 
those who hare written on Germanic Institutions Is that the elements of ttma 
and place are not sofflclently considered. In describing the comltatus historians 
are In the habit of using the writings of Snorre as well as Tacitus ; but betwaea 
these two historians lie a thousand years and more than two thousand Bilssb 
a Tery respectable distance In the middle ages. 
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CHAPTER III. 



THE LATER COMITATUS IN ENGLAND : THE THEGN. 

'Thegn' is an old Anglo-Saxon term, one of the oldest words 
in the language. Its general significance is readily determined, 
but its etymology has long been in doubt. Usually it is taken to 
be derived from an Indo-Germanic root teq, whence the Greek 

Ircicor begat, and rcmw, child. ^' The term goes back into 
ancient Germanic times. The Old Saxon thegan means primarily 
a boy. In Old Norse ^egn is frequently used for subject or com- 
mon freeman. The Old High German form of the same word 
is employed to translate disciple. Nowhere does the primary 
significance of the term indicate high rank.** Furthermore, the 
character of a word is revealed not by its ancestry alone but also 
to some extent by its posterity. From egn V are derived such 
words as pegnian, to serve, pegnung, service, and pigneUf maid- 
servant. And these are not late formations: pegnian occurs in 



^Mayhew, Old BnglUh Phonology, 51. Others haTe tried to connect I)6gn with 
I>eon (Oothic ffal>eihan), to thrlTe. Leo confidently aaserts that the thegn It 
lie who has thriven/ — *'8e I>e gel>eah." Rectitudlnea, 168-69. Had the term 
tlrat appeared at the time of the Promotion Law, or of the period to which It 
lifers, this derlyation from I>eon might seem reasonable. But still earlier lies 
a long age of what does not look like much prosperity on the part of thegn- 
hood. But slightly different is Little's explanation, "the growing one, the boy 
or yonng manJf^ Bng, Hi$t. Rev,, IV, 724. For the Promotion Law wher« tht 
expression *h€f who has thriven* occurs, see Schmid, (7««etM, Anhang, V. 

*The authir of the Heliand uses thegan and kunlnges thegan in such a way 
MM to suggestMhe English nobleman of that same period. But this meaning it 
clearly a derived one and can hardly represent native usage. The poem appears 
to have been written during the reign of Louis the Pious, when kingship WM 
still a rather new idea among the Continental Saxons. Perhaps Anglo-Saxon in- 
fluence can be traced In tue terms employed. The author knew something ot 
Bede; he used bis homilies as a source in preparing his poem. See Windlseh, 
HeUand iMitf »e(ne Quellen, 46. If ht knew any of Bede*s other writings, he 
woold find the phrase '^minister rigla*' fra qm ntly osed, a combination that he 
would have tQ translate "kmilofM ti 
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Beowulf. The early history of the word thegn is one of service."* 
There is, however, no evidence known to me that would support 
the assumption that the original thegn belonged to an unfree 
class ;*' but in time the term came to be applied in Anglo-Saxon 
to almost every possible rank of men from serf to noble. The 
present discussion will be limited, as far as possible, to the thegns 
at the royal court. 

While the institution of thegnhood may be very ancient, its 
importance in the king's household is of a later date. In the 
earliest sources there is scarcely any mention of the thegn ; in the 
earlier Kentish dooms '^^ we read of eorl and corlcund, of churl 
and freeman, but nowhere of thegn or gesith. The first great 
change in terminolog>' comes with the Laws of Withraed.** 
Gesith and thegn now appear for the first time in English legis- 
lation, but not as equivalent terms : the gesith is a member of a 
class, *gesithcund,' while the thegn is a privileged individual ; he 
is the king's thegn, while the 'gesithcundman' seems to have no 
master. If the king's thegn were originally a churl, he is one 
no longer. He can 'cleanse himself* with his own oath, while a 
churlish man needs three compurgators.*^*^ Not only has he risen 
above the common freeman, he has also passed the gesith.**' If 
further evidence were needed to show that these two orders of 
men were wholly distinct, it is found in the early laws of Wessex, 
where the fine for breaking into the burg of a king's theg^ is 
fixed at sixty set! lings, and for the same offence against a land- 
owning *gcsithcundman* at thirty-five scillifigs^'^ Nor does it 
seem that the gesith had declined in importance. His position 
with reference to the king is very nearly the same as that of the 



**ThlB fact led Klu^ to look for a corresponding derivation. In an earlier 
edition of his Wdrterbuch (1889) he suggested that I)effD might be derived from 
the Germanic base I>ii?wa, whi*nce Goti Ic ^iufl, Old Eofflit*h I)eoD, a bondman. 
But he was evidently unable to overcome the phonological dilBculties, for In his 
latest edition (1800) the suggestion is not repeated. See Etymologischea Wdr- 
terbvch, Degen. 

■*In the enumeration of classes in the Lay of Righ iC. P. B., I, 238), thc- 
thegns arc placed among the churls or common freemen. Thegn is the son of 
Karl. 

**Jjafcn of JEthelhirht; Lawa of Hloiar and Eadric. 

**Tbe "cynlnges l>egn" is mentioned in c. 20. 

»C. 20, 21. 

**The oath of a Icing's thegn is four limes as strong as that of a churl. The 
fine for adultery on the part of a gesith ifi only twice as large as that fixed for 
the same crime on the part of a churl. Lavs of Wihir<rd, 5, 20, 21. 

"LaxcB of Ine, 45. 
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eorl of the older Kentish laws as appears from a comparison of 
fines*' and wergelds.** But he is soon overshadowed by the 
rising class of theg^hood which had placed itself between him 
and his king. His fortunes are clearly waning, and after the 
ninth century the title gesith appears no more in English law. 

The terminology of the Anglian poetry is also worthy of some 
consideration.'® In the Caedmonic poems the theg^ is high in 
the royal service. The author of the Genesis, when referring to 
the royal household, uses the title of thegn for any member of 
the royal following,'^ but more particularly for one who performs 
the king's commands.** The poet does not seem to attach any 
military significance to the word, though at times he does use it 
in the poem Judith. The guests invited to Holofernes' great 
banquet belonged to an inner circle of senior thegns, yldestan 



>*The ratio of fines for similar crimes against the king and the eorl under the 
old Kentish regulations was as 25 :6. Laica of jEthclbirlit, 2, 5, 6. 10, 13, 14. 
Under the earliest West Saxon laws the ratio of fines for breaking Into the 
king's or the gesitb's burg was as 24 :7. Lawa of Ine, 45. 

**The earliest wergelds noted are those of Kent toward the close of the seT 
enth century. In Ulotar and Eadric's dooms (1, 3), we read of men whose worth 
was three hundred sciUings and others with a wergeld of only one hundred. If 
we double these we nave the 'wers* of the six-hynde men and the twy-hynde men 
of the Wessex documents. But Ine (c. 70) also recognized a third class, or 
twelve-hynde men. It is hardly necessary to say that the wergeld of a king's 
thegn was twelve hundred scilllngs and that of a churl two hundred. Seebohm 
regards the six-hynde man *'a8 probably the WIllsc man with flye hides or 
more." Tribal Ouatom in Anglo-Saxon Law, 401. His conclusion Is based 
mainly on two chapters of Ine's Law (24:2, 82) where the wergelds of the na- 
tiye Celts are fixed, and appears well founded. But most likely the siz-hynde 
class was composed of two distinct elements. From analogous conditions in 
Kent we should infer that the gesithcund (which are much in evidence in Ine*s 
legrislation) were of this class. And we are distinctly told that the worth of 
a Celt with fire hides of land was six hundred scilllngs. In the reign of Alfred 
the six-hynde man disappears. Alfred and Guthrum's peace recognizes but two 
classes, twelve hundred men and two hundred men. See Schmld, Oeaetge, 106, 
Of. ibid., 501-05, Geldrechnung ; Steenstrup, Danelag, 115, 171-74; Seebohm, 
Tribal Cuatom in Anglo-Saxon Law, 352-55. 

**On this point I shall limit myself to the investigation of what the usage 
was in the century of Cndmoii and Cynewulf, whose productions belong to the 
time before 800. The ninth century, which was the period of the Norse and 
Danish invasions, produced nothing, it seems, in the way of literature before 
the art was revived at the court of Alfred. 

*^ After the expulsion of Satan there was again true peace in Heaven, — *the 
Lord dear to all, the Ruler to His thegns' (78-81). Ail the dwellers of Heaven 
are thegns. Cf. the description of theP divine courts In Andreaa (878-76) 
wh«>re the angels gathering in the Lord's presence are all called thegns : "Utan 
ymbe »I>elne eoglas stodon, I^gnas ymb f»eodeD Iiueeodmaelmn " 

"Pharaoh's thegns, the princes of King James* version, who beheld the beauty 
of Abraham's wife, are also called omblht-scealcas, a term of a decidedly servlls 
origin. (1849-61: 1869-72.) When Abraham was at Oerar, Ablmelech the 
king sent bis thegns to bring Sarali to himself. (2627-28.) 
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tegnaa.^^ When the watchmen discovered the advance of the 
Jewish host, they reported the matter to the eldest ruling th^^, 
yldestan ealdor-Vegnum.^^ Gesith is used in reference to Hol- 
ofemes' guests, not as a mark of distinction, but in the sense of 
companion, wea-gesipas^*^ companions in woe. Farther on, the 
same term is applied to the warriors or leaders in the Hebrew 
host*' It will be seen that the significance of the word thegn 
when applied by the early Christian poets to members of the 
king's household is very general. Naturally it is used for free- 
men only. The antithetical usage of 'thegn and theow'*^ would 
scarcely permit us to apply the title to a serf. 

There are, however, a few Old English poems of unmistakably 
heathen origin and of greater antiquity even than that of the 
Genesis.** These Teutonic lyrics and heroics deal largely with 
the life of the comitatus in the lord's hall — the higher life of 
that age. In Widsith, perhaps the most venerable of these, we 
meet such terms as eorl, eorlship, gesith and duguV, but not 
thegn. Nor is there any mention of theg^s in the Seafarer. 
The members of the comitatus in the Husband's Message arc 
warriors and gesiths** but not thegns. In the Wanderer we 
find the title once in the compound magu-Vegnas, meaning war- 
riors.''*^ While this remarkable absence of the term in the pre- 
Christian poetry does not prove absolutely that the thegn had not 
yet made his appearance among the great, it does seem to show 
that he had not yet thriven sufficiently to allow his own title to 
displace the earlier terms in the poet's vocabulary. 

In Beowulf the word fegn has a rather general significance 
parallel to that which we found in the Biblical poems. On the 
whole, the usage implies the relationship of the comitatus.''^ But 
there were thegns at Heorot whose services must have been too 



«7-10. 

•* 241-43. 

•16. 

••201. 

•^Phoeniof, 164-65: JEghwylc wllle 

wesan I>effD and I)eo'w t)eodQe mipmm. 

••See chapter I. 

•■83 : Becgum and gesllmm. 

^62. 

^Beowulf himself was Hlgelac's thefm (194, 407-8) ; his men are hla own 
thegns (400, 710, 1480) ; the shoreward bears the same title (286). See also 
128, 293, 867, 1081, 1085, 1230. 1405, 1419, 1644, 2033 et passim. 
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menial for noblemen. The hero himself has an ambeht-pegn^ 
who takes charge of his armor when he retires.^* There is a 
hall-thegn who looks after his general needs.^* Thegns also 
seem to act as butlers.^* Unfortunately, the composite character 
of the epic makes it an extremely unreliable source when the 
effort is to trace the development of any particular institution.^* 
But we cannot err very much if we say that in this poem there 
are traces both of what the thegn once was, a trusted household 
servant, and of what he had recently come to be, the king^s 
honored companion and guard.^' 

In the Latin sources king's thegn is translated minister regis. 
The title frequently occurs in Bede : all the members of the royal 
court seem to have been ministri when the Ecclesiastical History 
was written. The term also occurs in some of the earlier char- 
ters,^^ but perhaps in no genuine document of the seventh cen- 
tury.^* The earliest land-grant to a minister that has come down 
to us, was made by iEthelbald of Mercia (71 6-43).^* From this 
time on, there is an increasing number of charters in which 
ministri appear either as grantees or as witnesses.*® 

The results of our inquiry into the rise of thegnhood may be 
summed up as follows: in the laws, the charters and the poetic 
memorials,*^ the earliest mention of the king's thegn falls in the 
latter half of the seventh century or the beginning of the eighth ; 
on the other hand, in what appears to be earlier sources, there is 
scarcely a single allusion to a thegn of any sort.** From this we 

"678. 

"1704. 

"494. 

"For a difcuMlon of the structure of this poem, see Mttllenhoff, Untenuoh- 
ungen Uber das angeUHcTiMUche EpoM. Berlin, 1800. 

"Wealbtheow's alluelon to the eorls as faithful and the thegns as gentle 
(1228-80) is interesthig; but perhaps the antithesis was not intentional. 

"The term minister occurs in a document purporting to be Issued by Wulf- 
here of Mercia in 664. K. O. D., No. 084. But the slightest examination of 
the text shows it to be spurious; it is fuil of technical terms from Norman 
times. 

"A Mercian charter of uncertain date (716?) has four ministri among the 
witnesses. IT. (7. D,, No. 67. A grant attributed to Wulhere and dated 624 Is 
signed by two ministri. Birch thinks this is a genuine document, but would 
change the date to 674. Oartul., No. 82. On close examination, however, It 
will be found to belong to a much later date. 

"ir. C, D., No. 00. 

^Ihid., Nos. 100, 118, 117, 187, 1020, 1021 and later documents. 

»Loio« of WiMrmd (606-06) ; K. O, D., No. 67 (716?) ; The GeneHt. 

■Except in Beowulf; but that epic Is probably the growth of a long period 
of time. 
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shall have to conclude that the real importance of this new order 
of men dates from the second half of the seventh century. 

In this same period the transforming power of Christianity 
was beginning to reshape English life and institutions. The old 
faith perished and with it the great comitatus in the heavenly halls 
of Woden. This fact could not fail to affect the character of the 
same institution on earth ;** it soon ceased to be a martial follow- 
ing of warlike gesiths and became a royal guard of thegns whose 
lives were dedicated to the new ideal of service. Nevertheless, 
the royal household retained its armed character ; doubtless much 
of the old spirit was kept alive. All men, says Eddi, trusted 
Wilfrid; the nobles sent their sons to him to be educated as 
ecclesiastics, or as servants of the king, if they should be un- 
willing to enter the church.'* The phrase here used, 'that he 
might commend them to the king as men in arms,' has a decidedly 
Tacitean flavor; but a comitatus of the older type is not neces- 
sarily implied.®* 

As to how large the king's company of thegns was during the 
seventh and eighth centuries we have no information.*' The 
guard of the Northumbrian king was, on one occasion at least, 
five or six thegns.'^ We get a vague idea of the size of King 
Edwin's household from Bede's account of the Princess Eanfled's 
baptism.'* She was the first one of the Northumbrian people to 
receive that rite. Eleven others de familia ejus were baptized 
with her. Alfred understands these to be of the queen's house- 
hold, )^xre cwene hirede. The queen was a Christian and had 



«Cf. the effect of the Introductiozi of Christianity on the Norve Ylklng. 

**mst. York, I, 82: Prlnclpes Alios suos ad erndiendum slbl dedenmt, at 

aut Deo seryirent, si ellgerent ; aut adultos, si malnlssent, regi annatoe com- 
mendaret. 

"Bishop Wilfrid also kept an armed train. The jealous qneen Incited KInc 
Bcgfrlth against him 'by eloquently recounting all the worldly glory of Saint 
Wilfrid the bishop, his riches, the great number of his monastic establiahmenta, 
and the numberless host of his courtiers adorned with regal arms and Teat- 
ments.' All this is doubtless highly exaggerated ; but while we may questioii 
the regal character of the weapons, there Is no reason to doubt the statement 
that the bishop's men bore arms. HUt York, I, 84-86. 

** There were sixty thegns In the hall at Finnsburg, but this number prob» 
ably originated In the poet's Imagination. The Fight at Finnslmrg, 87-88. 
Cf. Walts, D. V. O., I. 367. 

''Bede, H. B.» III, 26: Rex ipse.... cum quinque tantum aut sex minlstrls 
Tenlebat [ad eccleslam] . . . 

^Iltid., II, 0:...quae baptliata est... prima de gente Nordanbymbromm com 
nndeclm allls de famllla ejus. 
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brought several attendants with her from Kent, doubtless all of 
the new faith. If these eleven were of her men or maids, the 
queen's service must have been quite large for the time and place. 
And we should imagine the king's own to be still more numerous. 
But Alfred's interpretation is not the only possible one. Most 
likely the eleven were of Edwin's own service. Whether the 
author is accurate or not is immaterial. He evidently saw 
nothing strange in the story, and in his own day the king's house- 
hold must have been quite large. In describing King Oswin's 
liberality, he says : 'from all sides and from nearly every province 
men, even of the noblest blood, rushed to his service (nUnis- 
terium)/*^ 

The relationship between the king and his thegns seems as a 
rule to have been a permanent one, especially in cases where a 
gift of land was a consideration. But, as we have already seen, 
lands and honors might be lost, and with them the royal favor. 
However, a thegn might also be dismissed in grace. Benedict 
Biscop, a young nobleman, served King Oswy as minister and 
received a suitable estate from his master before he was twenty- 
five years old, but despising earthly possessions he left the royal 
service and went to Rome (ca. 653).*® In a Kentish charter of 
762 the grantor refers to himself as ^thelbirht's minister during 
the life of that king.** This form of statement and the fact that 
no title is joined to his signature lead us to infer that he had 
ceased to be a minister, A thegn, it seems, might be permitted 
to transfer his allegiance from one royal master to another ;•* but 
strangest of all, it was apparently possible for him to serve two 
lords at the same time, as their 'common minister,'** 

The history of theg^hood after the eighth century closely re- 
sembles that of the earlier comitattis: the king's household became 
the birth-place of a new landed aristocracy. As the Anglo-Saxon 



••F. B,j III, 14. 

■•Bede, Opera, II, 140. 

*^jr. O. D„ No. 100: Ego Dunnaald mlnUiter, dun aduluerlt, inelitM m*' 
moriae regis Aethelbertl .... 

""Bede tells of a thegn, a prisoner of war, who got his ransom money ftt>oi 
the king of Kent, the son of Qneen £thelthryth*s sister. The prisoner had one* 
been the minister of iEthelthryth or of her sister; bat at the time of his cap- 
tore he served Ecgfrith, king of Northnmbrla and .SthelthrTth't hosband. H, M,, 
IV, 22. 

*In 801, the Mercian king and his brother, the king of Kent, conTejed 
lands to "SniOhnne, nostro in commune minlstro.** K, 0, D,, No. 179. 
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king was not in the habit of legislating for his court, the mention 
of his thegns in the last Kentish laws implies that they had ac- 
quired a position away from the royal presence and were no 
longer in constant attendance upon their master. Whether the 
practice of rewarding the ministri with lands was common during 
the earlier period cannot be known: all the extant charters of 
the seventh century are issued to ecclesiastics or to laymen for 
ecclesiastical purposes.'* The same, with perhaps five excep- 
tions,**^ is true of the eighth century grants before Offa's reign 
(757-96). During the second half of the century lay grantees 
become more numerous, and several of the transfers are to king's 
ministri. That the ministri were specially favored by Offa ap- 
pears from two restoration charters issued by Coenwulf (798- 
819), under whom a clerical reaction seems to have set in.** 
Owing to warfare and unsettled conditions, the records of the 
ninth century are not very satisfactory ; but, such as they are, 
they show an increasing number of grants to laymen. This 
tendency appears to have culminated about the middle of the 
tenth century. Edward's charters (901-24) are nearly all to 
churchmen. Under ^Ethelstan (925-40) there is a decided in- 
crease in the number of landed gifts to ministri. Of the extant 



**The grant of Wulfhere (Mercla, 624 or 074) to his kinsman Berhfrtth 
(Birch, CartuL, No. 32) can hardly be considered genuine. It Is signed by 
two bishops, Wlta and Totta. Wlna and Tuda are probably meant, bat Toda 
died ten years before the grant was made. See Stubbs. Reg. 8acr. Anglic., 8. 

••jr. C. D., Nos. 70. 90, 101, 117, 1001 ; Birch, Cartul., No. 203 (apparently 
a duplicate of K. C. !>., No. 117). In No. 90 .li:thelbald (Mercla, 716-48) giTes 
land to Osred his "mlnlstro. . .valde fldell qui est de stlrpe non IgnobiU 
prosapla regali gentls hulcclorum". Th*B Is the earliest recorded grant to a 
tbegn. No. 117 is a grant by Uhtred (Ilwlccas, 767) to 'tldell meo minlstro 
aedelmundo*'. No. 1001 may be a grant to a churchman. It should be added 
that the fact that so few charters conveying lands to laymen are extant does 
not necessarily lead to the conclusion that such gifts were but rarely made. 
The documents would not be so likely to be preserved as those of the church. 

••The first of these relates to lands which at one time had bettn glTen by 
King Egbert to his thegn Aldhnn ; and this one, going beyond the sea, had 
given it to the church at Canterbury. But afterwards Offa annulled this grant 
and distributed the lands among his thegns. saying that it was not right for 
bis minister to hand the estate over into the power of another: **Sed hamm 
postmodum possesslones terrarura Offn. . . . Iramutault suisque dlstribuit mln- 
Istris, dlcens Injustum esse quod minister ejus praerfumpserlt terram slbi a 
domino dlstrlbutam absque ejus testlmonlo in alterlus postestatem dare. . • 
jr. C. D., No. 1020. The same year the king restored to a church at Dorer 
certain lands "quas olim rex Offa eidem aeccleslae ablatas suls contollt mlnl9> 
tris,...*' Ihid., No. 1021. In 840 Berhtulf of Mercla restored certain landi 
which he had taken from the church at Worcester and 'given to his own men*. 
IHd., No. 245. 
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charters dating from the reigns of Edmund (940-46), Eadred 
(946-55) and Eadwig (955-59), only a minor fraction record 
grants to the church. Edgar (959-75) was more liberal in en- 
dowing ecclesiastics, but even he distributed lands more freely 
among his thegns. 

Occasionally the particular ofSce of the person endowed is 
specified,*^ but more commonly minister is the only title employed. 
In nearly every case immunities, more or less extensive, went 
with the land. It seems that from the accession of Off a (757)* 
the Old English kings made a deliberate effort to build up an 
aristocracy of land-owners. On the other hand, the ministri 
were eager for territorial possessions.*® In his 'Epistle to EgbertT 
Bede gives us a vivid picture of official rapacity in Northumbrias 
in the generation before Off a. The subject is monastic corrup- 
tion brought about largely by the purchase of monasteries by 
the king's men: 'thus there are many who are called abbots and 
at the same time prefects or thegns or servants of the king.'** 
This condition seems to have been general all over the land,* and 
had existed, we are told, about thirty years.' 

The thegns thus endowed with lands or local offices naturally 
could not be constantly present at the royal court. But their 
personal relationship to the king did not cease; nominally, they 
still belonged to his household. We read in the 'Promotion Law' 
that a churl might become a thegn, if he had, among other things^ 



"As for Instance K. C. D., No. 480, a grant to "culdam caMcularlo** ; ibi±. 
No. 50S, lands given to "cuidam camerarlo**, etc. 

**The biographies of the English saints show ns mere striplings bOTering 
About the royal court, all doubtless expecting future rewards. See MemoriaU 
of Bt. Dun$tan, 11 ; HUt, York, I, 4. 

** Opera, II, 219: Atque Ita ordlne perverso innumerl slnt luTenti, qui tt 
abbates pariter et praefectos sive minlstros aut f amnios regis appellant, qui 
etsi allquld yltae monasterialls edlscere lalci non experiendo. . . Cf. HM. Torh» 
I, 410-11. 

> There were evidently thegns in all the kingdoms. But after the establish- 
ment of the Danelaw, thegnhood seems to have flourished mainly in the south. 
Nearly all the royal grants of the tenth century are of lands south of ths 
Thames ; a few are located In the counties on the north bank ; extremely few 
in the northern counties. In that region the social system was somewhat dif- 
ferent, being based on the Norse ideas of a free yeomanry. See Steenstrnp, 
Danelag, 103. 

*The Epistola was written in 784 or 735. The movement, then, would dats 
from about 700, or soon after the time when the thegn first appears in th# 
sources. 
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a 'seat and special service in the king's hall.'' The term used for 
special service is sunder-note. This probably signified some par- 
ticular duty, the same for all stich thegns, established by custom 
once for all. The word seems to be thus used in Beowulf: the 
king had retired and a watch 'attended to the special service.'* 
Judging from the context we should take this to mean serving 
as a guard. In the Rectitudines^ mention is made of heafod- 
weard, head-ward, a service that the thegn owes to his king and 
the geneat to his lord.* Schmid's opinion, that this was the duty 
to guard the royal head when the king came into that particular 
region, is probably correct.^ The term is used in a similar sense 
by the Anglian poets.* It appears from Asser's account that the 
thegns of Alfred's day had a similar duty to perform. 'For the 
satellites of the aforesaid king were most prudently divided into 
three cohorts in such a manner, that the first division remained 
and served at the royal court day and night for a month ; when 
the month was ended, another division coming, the first departed 
for home.** Here we have thegns living abroad throughout the 
realm, but whose duty it is to give one-third of their time to the 
king*s service at the royal vill. Fifty years later we find the 
thegns making similar periodic visits to the king's court. The 
authority for this statement is a passage in Edmund's laws : 'And 
I further make known, that I will have in my household no one 



-" Schmld, Gt9efge, Anhang V : 

And gif ceorl ffe^eah, ^flet he haefO«. , , 

/alllce flf hida agenes landea, 
drlcan and kycenan, bell-hna and barh-geat, 
setl and sander-note on cyngea healle, 
]>onne was be ^ononforO tH^gen-rihtes weorOe. 
The document Is thought to date from the tenth century, but does not pretend 
to describe conditions as they were at the time of Its authorship: It glrea the 
law as 'It was whilom*. i;.ee Stevenson, Burh-geat-setl, In Eng. HUt. Bev., XII, 
4S9-92. 

« Sundor-ny tte beheold ymb aldor Dena (11. 667-68). 

■A tenth century document. See Leo, Reciitudinet, 222 ff. ; Seebohm, Bnff* 
U9h Village Communily, 129. 

* Schmld, Oeseisee, Anhang III, 1, 2. 

^<Cf. Old Norse hOfuOvSrfir, the term applied to the personal guard of tbm 
Norwegian kings. See Keyser, Eftcrladte Skrlftcr, II, 78. 

■The Assyrian sentinels guarding Ilolofemes* camp are called heafod-weardas. 
Judith, 239. Wlglaf kept heafod-weard over the body of his dead lord. Beow*, 
2906-10. 

*Petrle*fl Monumenta, 405 : In trlbus namque cobortlbus praefati regli aatel* 
lltea prudentlsslme dlTldebantnr, Ita ut prima cohors uno mense in carto reglo 
die noctuque admlnlstrans commoraretur, menseque finlto, et adrenlente allm 
•eoborte, prima domum redlbat. 
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who has been guilty of shedding human blood, before he shall 
have submitted to divine penance and all that is proper, as the 
bishop shall instruct him in whose shire it be.*** Evidently the 
members of Edmund's household dwelt in different shires.** 

Our conclusion then must be that, while there doubtless was a 
permanent court, there was also a body of household thegns 
whose presence at this court was occasional only, or at stated 
times, but whose duties nevertheless were definite and well under- 
stood. Analogous to this is the Norse system as described in 
Speculum Regale, The author of this work recognizes five 
classes among the king's servants, his classification being based 
on the amount and character of the service rendered. Two of 
these classes are made up of absentees who rarely come to the 
court, but who also have duties to perform, the specially important 
duty being to assist the king's officer in executing royal mandates 
in their region.*' 

That the English king would employ the thegns at his court 
as special agents in matters not exactly in the hands of his regular 
officials is almost self-evident and readily inferred from the 
language of the sources.** But that the absentee-thegn possessed' 
any local executive functions is not so readily shown. The 
thegn who had thriven to the extent that he served the king and 



^11, 4 : Eac ic cji)e, Iwet Ic nelle socne babban to minnm hirede iKme, !>•• 

mannea blod geate, er he hebbe godcunde bote underfangen anc wib I>a BuecOe-- 
gebet on bote befangen, and to elcom rihte gebogen, awa biacop him tnoe^ N 
hit on hla acyre ay. 

The translation la disputed, the uncertain element being the word aocne. Lle- 
bermann*8 rendering ia clearly conjecture. Bchmld thinks the sentence la cormpt^ 
The translation glTen in the text it baaed on Bteenatrop*! interpretation (JEHmm- 
lag, 211), which appears to me to be correct, and. If accepted, makes the pass- 
age clear. 

^Thls Interpretation ia baaed on the fact that the criminal aeems to be sab- 
Jcct to a ahire-blahop and not to the court clergy. 

^Bpeemlum Regale, 260 IT. Aa will be ahown later, there are good reasons* 
for thinking that the organisation of the royal court In Norway was In many 
respects a copy of the English hired aa It waa In .fithelred*s day. We shonldt 
therefore expect to find the English thegns of the tenth century performing to- 
some extent the same functions aa the king's men performed In Norway two> 
centuries later. 

>*When the Lord haa a special message to deliver to men, he sends his thegn 
or his hlgh-thegn. See Daniel, 441-48; Instances from the Oeneeie haye been 
glTen In another connection. We read that a king once sent Saint Wnlfstan, 
then one of his minlstrl, to assist a bishop in enforcing obedience. CfhratUoon 
MoMteierH de AfHngdon, II, 260. JSlfrlc, writing on the eye of Danish rule, 
speaks of thegns aa ambaaaadors and military commanders. Livet, The Maccsr 
bees, 880 ff. Cf . Cook, Biblical Quotatione, 100 : Naaman a thegn. 
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'rode as his mounted messenger at his household'" evidently 
ceived his orders at court. Still, that the thegn came to be an 
important factor in the local administration appears from numer- 
ous passages in the laws. In Northumbria he seems to have 
assisted in collecting church-dues." In London he evidently 
served as peace officer." One of ^Ethelstan's laws provides 
punishment for a thegn who shall have taken a bribe." The 
phrase, 'I and my thegns,' used in Edgar's law," puts a special 
-emphasis on this order of men and indicates that they were in- 
Tested with considerable authority'. 

To assign a constitutional position to the holders of thegn- 
Tight is, however, extremely difficult." Feudal analogies will 
-not help much to clear up matters, for all thegns did not have 
land.'^ It seems that the king's men were in a great measure 
out of the reach of the local authorities. Their land-dues were 
nearly all to the king.^* Says ^^^thelred, 'no man shall have soc 
over a king's thegn but the king himself.*'* Edgar magnani- 
mously permits the townsmen to examine herds of live cattle 
belonging to himself and to his thegns." *In every shire and 
borough the king has tlie rights of his kingship and the thegn 



i«Schmld, Oetetze, Anhang V. 3. For a corrected translation aee Steenstmp^ 
Danelag, 18.3. Seebohm's rendering of "on his hired" as **wlth hia honae- 
hold" I am not able to accept. I must also reject his tranalatlon of radatefne 
ma "on his summons". Tribm Custom in Anglo-Saxon Law, 868. 

**Schmld, Gesetzr, Anhang II. 57. 

^•IjatcH of .I^thcUtan, VI. 11. 

"V. I: 3. 4. 

"IV, A. 6. 

"^'Much of what has been written on thegnage deals with the Institution 
mainly as It was just before the Conquest. Thus Maltland. Domezday Book, 
and Beyond, 161 ff. As for the earlier thegn, Seebohm regards him as '*a woU 
dler first of all things". English Village Community, 135. Stubba Tirtoally 
holds the same opinion. C. H., I, 172. Schmld seems to belleye that the bond 
of service that held the thegn to the king was dissolved at some period l>efore 
900 and that subsequently thegnrlght was based on territorial holdings with an 
irresistible tendency to become hereditary. Gesetze, 006. An effort ia some- 
times made to distinguish t>etween king's thegn and common thegn (see Pollock 
and Maltland, History of English Law, 10) but such a distinction can hardlj 
't>e established before the eleventh century. While the military and territorial 
elements of thegnhood are Important conplderatlons. I believe they are subor- 
dinate to that of personal relationship to the king. 

^Laws of Xthelstan, VI, 11: ...and be healfum ^am aplo minra I>egnA !>• 
gelandod sy . . . . 

"Schmld, Ocsctge, Anhang III, 1. Rrctitudinrs. 

^Law$ of JBthelred, III, 11 : And nan man nage nane socne ofer oynges I>egen 
*.buton cyng sylf. 

*» Laws. of Edgar, IV, B, 13. 
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those of his thegnship.''^ In addition to, legal privilege and 
social prestige the thegn apparently enjoyed great wealth.'* 
Constitutional writers have generally supposed that five hides 
were necessary to make up a noble estate," and it is quite prob- 
able that such was originally the rule.'^ If 'whilom' a churl 
wished to become a thegn, he had to have five hides at least;** 
but land alone was not sufficient. The development of this 
landed nobility extended over a period of at least three hundred 
years. In this evolution the rights of th^;nship became hered- 
itary** — sodn men were thegn-bom as well as churl-bom**— 
and it seems unlikely that the estates could have been kept intact 
On this point the charters shed no light. iEthelbald's g^rant to 
Osred, perhaps the earliest transfer of land to a minister of which 
we have the record, is of twenty cassati*^ After that the char- 
ters involve land-grants of varying extent, but usually not less 
than five hides.** 

But the thegn was not always merely a household servant or 
a local dignitary, he might also be a member of the national 
assembly. The privilege of membership in the king's council 
seems to have originated in the royal household. We have -an 
early account of the deliberations of such a gemot in Bede's 
account of Edwin's conversion.** Prominent among the mem- 
bers was Cefi, the heathen ealdorbisceop of Alfred's version. He 
presided over the sanctuary in the 'town' where the council was 
held, and, as this was probably a royal vill, we should fancy that 



**Lau}9 of Edgar, IV, B, 2. 

^K. C. />., No. 805 (1046-60). One Toki la represented as ^'praepotens Tir et 
dines minister regin". iEIfrlc frequently speaks of wealthy thegns. See Live$, 
I, 164 ; UomUi€9, II, 172 ; where thegns are spoken of as desiring conTents to 
be bnllt on their lands. The Latrt of Edgar (II, 2) have a provision directed 
against sach of his men as had churches on their book-lands. Wulfstan Informs 
as that thegns frequently had serfs. Homilies, 162-63. 

**Stnbbs, C. H., I, 173. Cf. Maltland, Domesday Book and Beyond, 164; 
Pollock and Maltland, History of English Law, I, 10. Little (Geslths and 
Thegns. Eng. Hist. Rev., IV, 723-29) combats the flve-hlde theory, but not with 
entire success. 

"T See Eng. Hist. Rev., IV, 728 : Little, Geslths and Thegns. 

"Schmld, Oesetge, Anhang V, 2. 

"See ibid., 666. 

^Ibid., Anhang I, 5 (Gersdnes betweox Dunsetan) : ...sy he I>egen-boren, ay 
he ceorl-boren . . . 

*^K. C. D., No. 90 (716-43). Uhtred's grant to .^helmund (767) conreyi 
live trlbutaria. K. C. D., No. 117. 

**In many instances the lands were formerly held by the grantee's father. 

**27. B,, il, 18. Ct Freeman's view of the earlier assemblies. X. o., I, 67 Iff. 
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Cefi belonged to the royal court as king's priest Bede is not 
explicit on this point: but Alfred understands the phrase nullus 
tuorum to mean nullus tuorum ministrorum, and accordingly 
translates it 'none of thy thegns ;' he regards Cefi as a king's thegn. 

It may be that after the establishment of Christianity the Chris- 
tian bishop, who usually stood close to the king, stepped into the 
position of the heathen priest ; when dioceses multiplied the new 
bishops may have been accorded the same privileges as the earlier 
ones. Along with the ecclesiastics and other dignitaries an indef- 
inite number of ministri came to the council. These were prob- 
ably designated by the king.'* That the king controlled the mem- 
bership of the assembly appears from the fact that priests were 
admitted to Edward's witenagenwt but excluded by his succes- 
sors.** Some kings admitted abbots, others did not. Nor docs 
it seem necessary that the same ministri be in attendance from 
reign to reign. In one reign the attendance might be large ; in 
the next small. The high-water mark was reached in ^Ethelstan's 
day, when more than fifty ministri attended a gemot.'* 

The institution of thegnship in the older sense seems to have, 
wholly disappeared in the reign of Cnut. The name indeed re- 
mained, but apparently its application was limited to a class of 
men holding land by a peculiar form of tenure. And frequently 
the title is used so loosely in Cnut's documents as to justify the 
statement that to the Danes and their king thegn did not mean a 
member of the native nobility, but simply a subject, as it did in 
the North. In a royal writ from the early years of his reign, 
Cnut addresses all freemen as thegns twelf-hynde and twi-hynde,'*^ 
and his classification of thegns into those nearest the king and 
'lesser thegns'** suggests the elaborate system of classes that 
prevailed in his other kingdoms, especially Norway, where the 



MKemble seems to think that every freeman bad a theoretical right to attend 
the witenagemot. Bam. in Bng., II, 201. The eame view in a more extreme form 
If presented bj Freeman, y. C, I, 68, 69, and Appendix Q. Stnbbs apparentlj 
holds that the ministri who attended the council were nominated by the king. 
C H., I, 135, 140. Of. Gneist, Englische Verfai9ungige9ohiohte, 81-S4. 

"There can be little doubt that such documents as Nos. 837, 1082, 1084 (oth- 
ers could be cited) in Kemble*s collection were Issued at meetings of the wltan. 

MiT. O. D., No. 353 (931). See also No. 864 (934). Cf. Stubbs, (7. H., I, 
140. 

^K, C. D., No. 731 (1013-20) : Cnut clng gret Lyflng arcebiseeop and Qod- 
wine bisceop and ealle mine egnas twelfhynde and twihynde freondlica. 

■LaiTf of Onut, U, 71 : 1, 2, 8. 



k 



LARSON — ^THE OLD ENGLISH COURT. 103 

earliest codes recognize six intervening classes between the king 
and the serf.** We are safe in affirming that the thegn was not 
regarded as a member of Cnut's household: as guardian of the 
king's person and perhaps of the royal interests throughout the 
realm, the house-carle had taken his place.** We have, however, 
passed the point where a discussion of thegnhood with reference 
to the royal court can be a fruitful one. 

Before the Danish invasion, however, the ministri were some- 
thing more than great landed proprietors with certain military 
obligations ; they composed an aristocracy bound to the king by 
peculiar personal ties and forming an extension of his court into 
the various parts of his kingdom. From the humbler realms of 
household service, the order had risen, first to the plane of honor 
as a royal comitatus, and next to the plane of influence as a 
landed nobility. In the days of its prosperity it formed the great 
outer circle of the royal service. But there was also an inner 
circle of thegns whose duties kept them in constant attendance 
at the palace. These officials will be the subject of the chapters 
following. 



»8e6 Mancb, N. F, H„ I, 1, 148. 

^The honse-carlet will be considered In a tabaeQuent cbapter. 
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CHAPTER IV. 



THE KINGS REEVE: PRAEFECTUS REGISM 

At the beginning of the seventh century there seems to have 
been no distinction, in the Kentish kingdom, between local and 
central authorities. From the language used in the Laws of 
iEthelbirht, we should infer that the king was in direct contact 
with his people, that the ruler summoned the folk to the royal 
vill and dealt out justice in person.*' But soon a shadowy 
official emerges, a sort of an intermediary between the lord and 
the people. The king's reeve may be as old as the English king- 
ship, but we catch our first glimpses of him about the year 700.** 

That the reeve was a household official in the narrower sense 
of the term seems to be apparent from certain allusions in the 
earliest sources ; that he at times acted in a more public capacity 
seems equally clear. But in the early part of the eighth century 
it is difficult to draw the line between what relates to the manage- 
ment of the royal domicile and what may be called public admin- 
istration. As the gerefa of later Anglo-Saxon history was a 
local functionar>% the question naturally arises whether the early 
praefectus is not the later praepositus, scir-gerefa or sheriff. We 
shall have to consider this possibility before proceeding further. 



*^As the historic deyelopment of the royal reeyeflhlp differs Id many Important 
respects from that of the other household olBcers, I have preferred to treat tl&« 
subject In a separate chapter. 

^C. 2 : Glf cynlng his leode to him gehate^ and heom mon ^er yfel gedo, II 
bote and cynlnge L sclUlnga. See also Z/Otr* of Hlotar and Eadric, 7. RecoT- 
ered stolen property was to be brought to the king's hall, *'to cynge* sele,** 
whenever possible. The same custom of royal Judgment seems to have been fh% 
ruling one In Mercla. See K. C. D., Nos. 210 (810) and 10-6 (706-821). 

*»For the subject of the king's reeve see Kemble. Bow. in Eng., II, 160-71; 
Btabbs, O. H., I, 372 ; Green, Coniiu. of Eng., 220, 524 : Schmld, ae%et9e, 697. In 
none of these discussions are any satisfactory conclusions reached, mainly b«- 
cause the subject Is usually studied from the point of view of the riilre orgia- 
Ization. 
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To have a shire-reeve we must have a shire, a more or less 
definite territorial circumscription within which the reeve exer- 
cises certain recognized authority. But to show that such an 
administrative area existed before the reign of Alfred is exceed- 
ingly difficult. Scir is an old word in Anglo-Saxon, but its terri- 
torial significance is not the most ancient. The earliest meaning 
that we can distinctly make out is official duties or functions.** 
In the Erfurt Glossary, which probably dates from the seventh 
century, scir is used to translate procuratio.*^ The word fre- 
quently appears in Alfred's version of Bede's history, but nearly 
always with an ecclesiastical significance. Sometimes it refers 
to the duties and functions of an office,** sometimes to the terri- 
torial limits within which these are exercised.*^ Bede's provincia 
is almost universally translated magp, a word with a tribal rather 
than a territorial meaning.** The fact that scir occurs almost 
everywhere in the Chronicle merely proves that such administra- 
tive areas existed at the time of its compilation, which can hardly 
have antedated Alfred's reign. More pertinent are certain chap- 
ters in the Laws of Ine. But the judge or scirman^^ alluded to 
in the first of these may be an official in the general sense, one 
who holds a scir or office. The threat that an ealdorman might 
lose his scir^^ would at first sight appear to prove the presence of a 
shire in Wessex as early as this reign (688P-726?). In later Saxon 
times the ealdorman may have been the highest official of the 
shire, but an examination of the use of the term in early English 
documents shows the impossibility of arguing from the use of 
this title. Any person invested with authority might be called 



««The Roman term provincia has a almilar history. It first signified ofllclal 
functions; later it was applied to the area over which an official exercised a 
delegated authority. See Marqaardt, Rdmiaohe StaaUvertoaltung, 1, 497-98. 

^Sweet, Oldest EngUsh Teata, 82. For the probable date of the glossary see 
ibid., 2, 624. 

«*Sclr or bisceopsdr is used to translate eplscopatns (III. 21), praesulatns 
(V, 19), and cara eplscopl (IV, 27). Cnra monasteril la rendered mynstersclr 
(V. 19). 

«^Such as parrochla (IV. 13) and dlocesls (IV. 1). 

«*The passage in which Bede narrates the conversion of the prefect of Lincoln 

C'praefectamqne Llndocoimae civltatis conyertit ad Domlnum," II, 16) might 

seem to point to a shlre-reeve; but Alfred disposes of the suggestion by render- 
ing tLe phrase. *'Lyndecylene ceastre gerefan." Ceaster Is the Anglicized form of 
castra and signifies a city of some Importance. This prefect cannot have been 
anything but a city-reeve, burg-reeve, or port-reeve. 

«C. 8. 

"C. 86 :1. 
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an ealdorman."^ The specific meaning that the word had in the 
tenth century did not appear till after the time of Alfred.** The 
l^;al provision referred to may mean only that a derelict official 
should lose his office. A stronger argument for the existence of 
an early shire is foimd in chapter 39 of the same laws, which 
deals with illegal moving from one shire to another. It must be 
remembered, however, that Ine's laws have come down to us in 
the form in which they were reenacted by Alfred." While we 
cannot prove that they were changed to any extent, it seems 
likely that two intervening centuries would make it necessary to 
adapt the language to changed conditions. But even if we con- 
cede the existence of shires in Wessex before 700, we have no 
evidence whatever on which to base an argument for its existence 
in Northumbria or elsewhere. In his account of King Edwin's 
itineraries, Bede states that he traveled extensively inter civitcUes 
sive villas aut provincias suas.^* Alfred translates this phrase 
thus: betwyh his hamum oppe be tunum. Here would have been 
an excellent opportunity to use scir; but here as elsewhere it is 
wanting. 

The possibility remains that the prefect may have been the 
chief of a more strictly local organization** such as the hundred. 
But to prove the existence of a hundred in this early period is 
even more difficult than to show that the shire existed. Henry 
Adams** and Emil Hildebrand*^ have suggested that the phrases 
in loco and in rcgione, frequently used in determining the location 
of lands, may refer to hundreds. But Steenstrup, after examin- 
ing the language of the charters cited to support this view, con- 
cludes that these terms are purely geographical, not political.** 



*^In Alfred's translation of Bede's history, subregulus, prlmns dnx» dux rcgl% 
prlncepff, tribunus, patrlclus, praeposltus (of a monastery), optima*, major nata, 
satrap, are all called ealdormen. See I, 7, 13, 18, 34; II, 18; III, 8; IT. 12, 
16, 23. The yilllcns who was CsHlmon's master (*'qiii slM praeerat") la also spo- 
ken of as an caldorman (IV, 24) ; similarly the elders (majores) of a monastMj- 
(V, 19) and the chief men of a byrig (IV, 25). 

**As shown In the above note. 

■•See Bchmid, Getetee, Elnleitung, XXVII. 

•*H. B., II, 16. 

"He could not have been a town-reeve as that official Is nsnally called a Tlllt- 
cns ; Bede uses that title several times. 

-B§8aif$ M Anglo-Samon Law (Boston, 1876), 1-22. 

^EngeUka BamhUllsfSrhdlUuiden, 53. 

■* Steenstrup, Danelag, 8(^-81. The author shows that the reglo in but a fftw 
Instances corresponds to a later hundred. He thinks these became hundreds !» 
later times. He also shows that several of the reglones are too large areas t» 
be hundreds, such as the regio Kent. See K, O. D,, No. 1019. 
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An examination of Alfred's Bede materially strengthens this 
view. Locus is usually translated stow, the common Old English 
word for place, regio is frequently rendered land,^^ Thus, in 
regione Sudergeona becomes 'in Surrey land/*® Surrey could 
hardly have been a hundred only. For regio in the phrases in 
regione Nordanhymbrorum^^ and in regione quae voccUur In- 
feppingum,^^ Alfred uses not land but ]>€odland, the land of a 
pec^le or tribe. When a word is used for such large areas as 
Kent, Surrey and Northumbria, it seems impossible to maintain 
that it is the technical Latin term for the Old English hundred. 

Praefectus, like its Anglo-Saxon equivalent gerefa, is a very 
general term : the reeve was merely a deputy, one whose authority 
is all derived from a superior. Any owner of a large estate 
might have and doubtless did have a reeve to whom the manage- 
ment was largely entrusted.** Gerefa,^^ an Anglo-Saxon text 
from the reign of iEthelred, is devoted to the duties of such a 
manorial official. There is nothing in the document that could 
suggest to us that the reeve under discussion might be the official 
of a shire ; and yet he is called a shire-man, scyrman,*^ and 'the 
one who holds the shire.'** The king, as the greatest landowner 
of the realm, would be in special need of such a deputy. The 
author of the poem Genesis, who regards Abraham as but little 
less than a king, calls his steward Eliezer his gerefa.*'^ 

The earliest mention of the king's reeve in the laws is in Ine's 
code which dates from the same period as the Genesis. 'If the 
theft be a night old, let those who have seized him [the thief] 
atone for the guilt on the terms they may be able to arrange with 
the king and his reeve.'** In this case the reeve seems to be 



**'In regione quae yocatar Loidia:" *'oxi I>am lande t>o Loldls la haten'* (II, 
14) ; "In regione Oynriorum ;" **on Gyrwan lande" (IV, 6). (In a Hat of terri- 
torial namea found In a tenth or eleventh century mannvcrlpt, the Oyrwaa are 
repreaented aa containing 1,200 hldea. Birch, Oiurtul., No. 297.) The laland of 
Bly la alao called a regio; in the tranalation we find **Elig I>aet land.*' (IV, 10). 

**. ...on SnOrlgena lande. (IV, 6.) 

"V, 12 ; . . on I>eodlaDde NorI>aDhymbra. 

"■Ill, 21 : ... .on I>am |)eodlande ]>e la nemned on Feppingnm. 

**A "praefectna epiacopi nomine Hocca'* ii mentioned in Eddl*a Life of Wilfrid, 
written ca. 710. HM. York, I, 29. 

**Publiahed with a commentary by Liebermann in Anglitt, 9:251-66. 

*Swa aceal god scyrman hia hiafordea healdan (p. 260). 

*Hede aeOe acire healde. ... (p. 269). 

«LL 2181, 2186. 

**C. 78 : .... Swa hie gel>ingian mcgen wiO cyning and hla gerefan. 
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acting with the king in assessing fines, a duty which naturally* 
would fall to him as the royal steward. In the Laws of Alfred 
there is a significant passage relative to prisoners who are brought 
to the king's vill:** '. . .and let his kinsmen feed him if he him- 
self have no meat.^* If he have neither meat nor kinsmen, let 
the king's reeve feed him.'" It is hard to believe that there wa» 
at this time a public as well as a private treasury at the royaK 
vill. And if there were no public funds, the reeve would havp- 
to draw on the supplies of the king's own household. The in- 
ference is that the reeve was in charge of the king's vill.'* That 
such a functionary really existed is shown in a document record- 
ing a grant of land by Archbishop -.Ethelweard in 805. The 
lands in question had been given originally by *a certain good' 
man, Aldhelm by name, who was prefect of the royal vill in this 
famous state [Kent].'" 

Thus far we have considered the reeve as an official whose 
functions were fiscal in the main. But he might have other 
duties. From the materials presented above it will be seen that 
the reeve assisted in certain judicial matters. In one instance 
a prefect was sent as ambassador across the Channel. When the 
Kentish king heard of the coming of Theodore of Tarsus, 'he 
immediately sent to him Redfrid his reeve (pracfectum suum) to- 
bring him across.'^* But this same official might also be em- 
ployed as a militar}* chief. We read of prefects holding import- 
ant military strongholds at Dunbar and Bromnis.'* In 710 



**Thl8 law refers only to such as bave been unfaitbTul to tows. 

'V. 1 :2. 

^C. 1:3: Glf he miegas Ripbbe oMe ]>ODe mete niebbe, fede cynlngM gerete 
hlne. 

"That the prefect was Intimately connected with the royal court appears from 
a passage In the Chronicle for 787. We read of a gerefa who rode down to ih» 
■bore to meet the Norse pirates and, not knowing who they were, tried to driT« 
them to the king's Till : "se gerefa fwr to rad and hie wolde drlfan to fne* oynge* 
tan.** He Is not called the king's reeve, but the context would lead ns to believe 
that he was such an official, .fithelweard calls him exactor regis. Kemble ondar- 
stands this to mean that he was a burggrave. Satf. in Eng., II, 171. But JBtbel* 
weard, who wrote two centuries after the fact, probably used a term which came 
nearest describing the functions of the reeve In his own day. A prefect in the 
earlier sense of the word perhaps did not exist when he composed his Chronicle. 

"^K. C. D., No. 180 : Hanc praenomlnatam terram quidam homo bonus, nomine 
Aldhun, qui in hac regali uilla inlustris dvitatls praefectns fuit tradidit. 

wRede, H. E., IV, I. 

"HMt. Yorl!., I, 51, 52, 54. Eddl's Life of wnfrld. It Is not sure, howerer, 
that Eddl's use of the word prefect is in line with that of Bede or the chartern. 
It seems more likely that he has a more purely military officer in mind. BtllU 
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Berctfrith, a prefect, led an army against the Picts.^* As Osred 
ruled in Northumbria at that time, Florence calls this general 
Berhtfrith regis Osredi praefectusV Wulfheard, who is spoken 
of as a prefect in one of Egbert's charters,^* is mentioned twice 
in the Chronicle as a military leader; in 823 he invaded Kent at 
the head of a large army; in 837 we find him opposing the 
Danes. 

The prefect begins to appear among those who witnessed the 
royal grants soon after the beginning of the eighth century. 
Usually only one prefect signs; so generally is this true that a 
document bearing several such signatures looks suspicious. 
Twenty-seven charters dated before the accession of Egbert (824) 
are signed or seem to be signed by one prefect or more. Of 
these, nine must be rejected as forgeries or at least considered 
doubtful.^' Nearly all of these nine are signed by more than 
one prefect.*^ Of the remaining eighteen, thirteen are witnessed 
by only one such official.®* Of the other five one most probably 
is signed by presbyters and not by prefects.*^ Another appears 
to me to be spurious.*' A third affords no means of determining 
whether it be genuine or not.®* Cynewulf's grant of 778 is too 

the strongholds are spoken of as "urbes regis.*' Dunbar is located on what was 
then the Scottish frontier not far from Edinburgh, and was doubtless an import- 
ant frontier fortress. Bromnis has not been located. Bebbanburh has been sug- 
gested and also Brunanburh. Raine (HiBt. York, I, 51, note) suggests Broom- 
ridge. 

^ Bede, H. E., V, 24 : Berctf rid praefectus cum Pictis pugnavlt. 

"I. 48. 

^K. C. D., No. 1031. 

^*The7 are all marked with an asterisk bj Kemble. 

TThree are signed by one prefect (K. C. D., Nos. 03, 145, 085) ; flye by more 
than one (Nos. 78, 102, 148, 174, 178) ; and one by two praeposlti (No. 187). 

"iL. C. D., Nos. 86. 80, 108, 114, 121, 122, 127, 187, 152, 168. 1006; Birch, 
Oartul., Nos. 208. 1384. 

"The abbreviations p.. pr. may mean presbyter, prlnceps. or praefectus. As the 
document in question (K. C. D., No. 156) is an agreement between a bishop and 
one who lays claim to episcopal lands and Is issued at a synod, I conclude that 
the signatures referred to are presbyterlal. Elzceptlng the king, all the wltnesiet 
are churchmen. 

* Birch, Oartul., No. 1831. This charter, dated 789, has an extensive preamble 
and boundaries in Saxon, which are unusual circumstances In this early period. 
The Saxon Is the idiom of the tenth century rather than of the eighth. The copy 
dates from the eleventh century. However, the editors of the Crawford Oolleo- 
tUm of Oharter9 (Preface, VIII) pronounce it "apparently genuine.** 

**jr. O. D., No. 181. The original grant of Offa to Aldred seems genuina. But 
Immediately after this follows Aldred*s grant of the same lands to a church lo 
Worcester. The only signatures are those of Aldred and three prefects. In the 
text they are called principes. Two of them witnessed a charter of the following 
year but no titles appear. The fact that the subregulus of the Hulccas has three 
prefects is itself a suspicious circumstance. 
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mutilated to permit a final decision.'" Aside from the great 
variety of titles joined to the signatures in Beorhtric's charter, 
there is nothing unusual about it. It is signed by two prefects.** 
The charter was issued by the king of Wessex not later than 
790. A generation after, when Egbert was ruling, there were 
many prefects in that kingdom. Some of the grants of the great 
overlord are signed by four or five.*^ But the expansion of 
Wessex seems to have been fatal to the importance of the reeve. 
After Egbert's time there is not a solitary charter of genuine 
appearance that is witnessed by such an officer, till we reach the 
eleventh century; and the prefects of the Confessor's day were 
wholly different officials. 

It is, indeed, possible that the English kings had more than 
one reeve before the rise of Wessex, but the charter evidence for 
such a statement is extremely weak. Nor can we base anything 
on the use of the plural in the inhibitory clause," for the plural 
of rex is used as well as that of praefectus}^ 

As to the tenure of the prefect's office, we know nothing defi- 
nite. Of the individual reigns only those of Offa and Egbert 
give us any information on this point. In a Mercian charter of 
775 or earlier, we find the signature of Eadbald praefectus ei 
prin'ceps Offae regis,^^ In 772 we meet an Emele praefectus^^ 
Two years later Brorda signs as prefect.*' In 779 the title is 
again affixed to Eadbald's name.** The next year Brorda is again 
praefectus.^^ There is a grant dated 784 to Esme comiti prae- 
fectoque meo,^^ A charter of 788 and another of 796 are both 
signed by the prefect Brorda.** We thus know of four men 



"iT. C. D., No. 188. 

-Ibid., No. 158. 

"See A', a /)., N08. 1031, 1033, 1035, 1036, 1037, 1089. The last to nndated: 
the others are from the years 824, 825 and 826. 

**Siquto nero rcgum aut prlncipum uel praefectomm. . . .coiiscrlpta]ii..fnui- 
gere. . .temptauerit. A repreacntatiye formula from before 840. K. C. D„ No. 
242. 

**Slmnnrlj, the nullaa praefectorum of Bede'a Epistola (Opera II, 219) 
not be interpreted as meaning seyeral contemporaneous reeves ; It may mean 
eral successiye onea. 

**K. O. D.. No. 127. Defore this he usually appears as dux. 

**B!rch, Cartul, No. 208. This Is a grant of Sussex lands and Bmele mnj 
haye been the royal representatlye In that region. 

■JT. O. /).. No. 122. No. 121 has Brorda princeps. 

»/Md.. 187. 

MBtrch, Cariul, No. 1834. 

•K. C. D., No. 147. 

-Ibid., yoa. 152, 168. 
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who held the office during Offa's reign.*^ This evidence neces- 
sarily leads to one of two conclusions: Off a either had more 
than one reeve at the same time, or for some reason limited the 
term of office to a few years only. I am inclined toward the 
former view. The extension of Offa's authority over the neigh- 
boring small states may have called forth a plurality of reeves 
very much as among the Merovingian Franks there finally ap- 
peared several mayors of the palace, one for each of the leading 
divisions of the monarchy.** Furthermore, a period usually 
comes in the history of every court, when the same official dig- 
nity is given to several men. The charters issued by Egbert, the 
next great overlord, present a somewhat different aspect. Offa's 
grants were never witnessed by more than one prefect; Egbert's 
usually have the signatures of several such officials, five being 
apparently the normal number. The notable thing is that some 
of these prefects later appear as duces.^^ What the ducal office 
was during the early part of the ninth century has not yet been 
determined; but it seems likely that the holder was a military 
chief.^ 

The position of king's reeve was evidently not only an im- 
portant but also a lucrative one. As early as Bede's time, we 
find the prefects amassing great fortunes.^ They frequently re- 
ceived landed gifts, such as the transfer of twenty-two hides to 
Wulfheard in 824.' Still, as a rule, the estates granted to such 
officials of which we have any record were not large. From the 
early part of the ninth century we also have the will of Abba, a 
Kentish reeve, which shows him to have been a man of great 



•nsadbald, uncertain date, 757-775, 779; Emele, 772; Brorda, 774, 780, 788, 
796; Eame, 784. 

••See Walts, D. V. G., II, 2, 88. 

**In 824 Egbert gave Wulfheard, hU prefect, twenty-two hides of land. K. 
O. D., No. 1081. The next year Wnlfheard Is a dnx. Ihid., Nob. 1085-1038. 
Bnrhard, who was a prefect In 825 (ibid.. Nob. 1038, 1035) Is a dnx In 826. 
/Mil., Nob. 1036-1038. The prefect Alhstan also became a dux that year. JIHd., 
Nob. 1037, 1038. 

^There seems to be no doubt that there had been a century earlier a military 
oiBclal called heretoga or dux. 

*Bede, Opera, II, 219. Eplstola ad Ecgberctum. The author here complains 
of the purchase of monasteries by the prefects. See also p. 218, where the genr 
eral practice Is described and denounced. 

•K. C. D., No. 1081. 
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wealth.^ The prefect was, it seems, frequently, perhaps always, 
chosen from the aristocracy.* 

To draw any satisfactory conclusions from the materials at 
hand seems almost impossible. As we cannot accurately deter- 
mine the scope of the terms used, we are in constant danger of 
admitting as evidence facts that bear no relation to the subject 
before us. There seems, however, to have been a court-ofiidal 
in the eighth century whose functions, though primarily fiscal, 
might be and were extended as exigencies demanded. The orig- 
inal reeve probably had the royal estates in his charge in the same 
manner as the gerefa of later date. Most naturally, then, matters 
of fines, as part of his lord's income, would come under his super- 
intendence. From this the step is but a short one to the actual 
assessment of fines. The same would apply to the collection of 
such dues and taxes as existed at the time. The growth of these 
at first rather unimportant functions may explain the change of 
this official from chief of the royal household to royal representa- 
tive in the shire. 

The Old English reeveship is no doubt analogous to the office 
of the Merovingian major domus,^ though the prefect never at-* 
tained the importance of that dignitary except in one known in- 
stance. About the year 705, the Northumbrian king Eadwulf 
was deposed and Osred, a boy (pucr regius) of only eight years, 
was raised to the kingship."^ In the first year of his reign, a 
S3mod was held at which a communication from the Pope was 
heard. After the reading of this letter *all being silent, Bert- 
frith, the lord next to the king in authority,' asked the archbishop 
to interpret it* At the close of the deliberations this same 



^Thorpe, Diplomatarium, 469-74. K. C. D., No. 286. 

*Abba gerefa'i wergeld was 2000 thryma (1200 icilllnga), the worth of a king's 
thegn. The prefect of BromniB waa a cornea. Hint. York, 1, 62. EUidhald, who 
wltneiaed a number of OfTa's granta, waa "praefectaa et prlncepa oflTae regis.*' 
JT. 0. D., No. 127. One Ingeld waa "dnx et praefectue AOelbaldl regis Merclo- 
rum." Birch, Oartul., No. 203. A Kentish charter has the *'Slgnnm manua Eg- 
baldl comltia atqne praefecti.*' K, O. D,, No. 114. Esme waa Ofla'a comes and 
prefect.*' md.. No. 147. See also Birch, OartuU, No. 448. 

*Sach is also Stnbbs' opinion. See O. H., I, 872. But Stubbs is in error when 
he identifies the earlier prefect with the later heah-gerefa. 

^HUt. York, I. 80. Bede, H, E., V, 18. 

*ni$t, York, h 90: Post lectionem, cnnctis tkcentlbus, Berthfrlthns, seenndns 
a rege prlncepa, ad archlepiscopum dixit: *'nos qui Intsfpretatlone indigemas» 
quid Apostollca auctoritas dicat audire delectat.' 
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princeps declared the will of the king and his princes.* He is the 
only one whom the narrator represents as speaking among the 
secular lords. His position in the synod seems on the level with 
that of the archbishop. Still earlier he seems to have led Osred's 
forces in the revolt against the wicked Eadwulf. But this same 
Berthfridus is doubtless the Berctfrid whom Bede calls a prae^ 
fectus and who led the Northumbrian forces against the Picts 
in 710." 

That there were several of these prefects in some of the king- 
doms toward the close of the eighth century seems evident Ap- 
parently the importance of the office decreased as the number of 
holders increased. In the next century, the prefect disappears 
from among the charter witnesses ; his title also gradually disap- 
pears from the inhibitory formulas.^^ After the accession of Al- 
fred reeves multiply. Some are clearly at the head of shires, or 
towns, or boroughs; others appear to have control of royal 
estates.^^ The relative positions of these different classes of 
reeves is not so easily determined; nor does the subject lie within 
our field at present. 

One of these, however, we cannot pass by: the high-reeve. 
This officer is mentioned several times in the sources, but the 
nature of his office is very obscure.^* The first mention of a high- 



*Hist, York, 1, 91: Haec ea loqaente, Berechtfrlthiur, praefatua regis prin- 
eeps, respondeiiB dixit : **Haec eit yolantaa regis et prindpum ejus ut mandatlfl 
Apoitolicae sedls. . .obedlamaa." 

'•Bede, H. B., V, 24. 

"When the prefect reappears In the tenth century charters. It Is as shire- 
reeye. 

^ After a festival at Ramsey dnx ^thelwln called a local council at which 
Saint Oswald was received by **cunctis praefectls et mllitlbus miro affectn." 
SUt. Tork, I, 465. Life of St. Oswald ; an almost contemporary biography. At 
Edgar's coronation were present **cancti duces, praefecti et Judlces.'* Ibid., I, 
486. He Is praised and honored by *pious dukes, famous thegns (mllitlbus) and 
wealthy prefects.' Ibid., I, 438. 

^^emble doubts that the office of hIgh-reeve ever existed. He thinks the title 
was probably equivalent to that of the shlre-reeve (Saw. in Bng., II, 157, note) ; 
he also suggests that the hlgh-reeves may have been employed as mlssl domlnlcl 
(p. 156). Stubbs holds that the offices of prefect and high-reeve were identical: 
"The first of these [major] answers to the praefectus or heah-geref a of the Anglo- 
Saxons." 0. H., I, 872. Green looks on the hlgh-reeve as a most Important and 
exalted official. *'A second stage in the progress of kingly rule was marked by 
the creation, under ^thelred, of the hlgh-reeve, the first effort of the crown to 
create a minister of state, a deputy of its executive and Judicial power beside 
the hereditary ealdormen, etc. Fiercely opposed, this institution became perma- 
nent under Cnut in the '*vlce-royalty" of Godwine ; under the Confessor in that 
of Harold ; and from It, under the Norman kings, sprang the justiciar." OofHtu, 
of Bng,, 624. 
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reeve is in the Chronicle for the years 778 and 779. The office, 
therefore, must have existed at the time of the compilation of 
this work, or prior, to 900. Not knowing the sources of the 
Chronicle for this period, we can know neither the name nor the 
nature of the office that the Wessex historian calls heah-gerefa. 
But as the occasion was that of a revolt followed by dynastic 
changes, we should infer that the high-reeves who were slain at 
that time were military officials. 

Literally translated heah-gcrefa is high-reeve or better arch- 
reeve. From the title we should infer that the high-reeve bore 
the same relation to the reeves as the archbishop to the bishops. 
This, however, cannot be shown. But they manifestly were reeves 
of higher rank. In the North-people's Law, the wergeld of a 
high-reeve is placed at half that of an ealdorman and double that 
of a thegn.^* Nowhere else is there any indication that the reeve 
had a wergeld of his own; in the only instance known to me 
where his worth is mentioned, it is the same as that of the thegn." 
It is significant that this officer is called the king's heah-gerefa, 
while the word cy f tinges does not app>ear before the titles of the 
ealdorman or the thegn or any of the other classes mentioned in 
the same connection. 

In one of Eadred's charters we find the signature of Osulf 
heahgercfa,^^ Three years later we find a document signed by 
Osulf bebb,^'' and another witnessed by Ostilf ad bebb. hehgr.^* 
Perhaps the meaning is that Osulf was high-reeve at Bebban- 
burh, a fortress of great importance in Northumbria.^* Half a 
century later the Chronicle records the death of a number of 
-(Ethelred's chief men among whom were 'iEthelweard, the king's 
high-reeve. . .and Leofric from Whitechurch and Leofwine the 
king's high-reeve. '^^ Later in the same year we find 'Kola the 



*«The date of this law cannot be definitely fixed, but it cannot be much later 
than 900, as It ■upposes the existence of the *holds* a landed aristocracy of 
Norse origin, which, however, soon seems to have disappeared from Itegland. 
See Schmld. Oeactzc, Anhang VII, 2 :4 : Elnleltung, LXV. 

"See Abba Gerefa's will, K. O. D., No. 235. 

»«/W<l., No. 411 (A. D. 946). 

"/Md.. No. 426. 

"/Md.. No. 424. 

** Simeon of Durham. HUioria Regum, II, 45: Bebba rero clyltaa arb« «8t 
mnnltlsslma, non admodnm magna, sed quasi duorum yel trlum agromm spatliim, 
habens unum Introltum ^cayatum et gradlbus mlro modo exaltatnm. 

**1001 : And 0»r wearO iBOelweard heah-gefera ( 1) of slogan and Leofrie «t 
Hwltdrlcean and Leofwine clngea heahgerefa. 
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king's high-reeve and Eadsige the king's reeve opposing them 
[the Danes] with the [English] host.'*^ The juxtaposition of 
reeve and high-reeve clearly indicates a difference in their official 
dignities. The following year the ealdorman Leofsige slew ^Efic, 
the king's high-reeve.^^ In a charter dated 1012, iEthelred speaks 
of iEfic as his prefect and primas inter prifnates meos.^* Thus we 
have several titles referring to the same person, all indicating an 
exalted station. With the exception of iEfic of whom we can 
affirm nothing, the high-reeves of ^Ethelred's reign seem to have 
been military leaders. 

In the Blickling Homilies from the same f>eriod, the title is 
used as we at present use the word ruler in an exalted though 
general sense.-* The term is applied to Biblical officers con- 
cerning whose functions the homilist could have no adequate 
ideas. The same is true of JElfric's use of the word. He very 
frequently calls the prefect of the city of Rome a high-reeve." 
We should be greatly in error were we to imagine from this that 
this office was thought similar to that of an English port-reeve. 
The governor of the Eternal City, the center of Christendom and 
the capital of the world, could not be a ruler of ordinary dignity. 
The homilist also speaks of high-reeves who were sent out by 
the emperor to govern distant regions.** In iElfric's glossary 
the term heah-gerefa stands for legatus and proconsul.^'' 



&Aiid I>ttr w»s Kola Oaes oyninges heah-gerefa and Eadsige I>fle« eyineges gerefa 
togeanes him mid Sere fyrde. . . . 

^A.-8, Chron., 1002. Flor. Wig,, I, 156-56 :.. nobllem ylrum Eaflc, snmmom 
regis praeposltnm occidit. 

"JT. C. D., No. 719 : Nam praefectam meam ^flcum qnem prlmatem inter pri- 
mates meos taxsDi non canctatus in propria domo eius eo inscio perimere... 

"See pp. 171 :17, 177 :14. 

"When Gregory protested to the emperor against bis election to the papacy^ 
Oermanus, the emperor's high-reeve — •*8ies caseres heah-gerefa" — destroyed the 
letter. HomUiet II, 122. Germanns seems to haye been praefectas urbls. In the 
Passion of Saint Sebastian we are told of a high-reeve Chromatius 'who ruled the 
city of Rome under the emperor.* Lives, I, 120. Cf. ibid., p. 118. Sempronius^ 
the prefect of Rome, is called heah-gerefa throughoat the homily on Saint Agnes. 
Ibid,, I, 170 If. Nero's high-reeye Agrlppa advised and urged the execution of 
Saints Peter and Paul. Homiltea, I, 382. The hlgh-reeve mentioned in the hom- 
ily on Saint John was also a city oiBcIal. Jhid,, I, 72-74. See also ibid,, pp. 
416-86. 

"Domitlan sent one Sisinnlus, a high-reeve, 'a very fierce devil with many 
companions to the Prankish kingdom.' Lives, U, 182, St. Denis. Commodns 
sent Philippus to govern Alexandria and made him high-reeye over all Egypt. 
Jhid., I, 24-26. other Illustrations could be produced. 

"Vocab., 114 :40 ; 183 :29. 
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There can be no doubt that there was, during the period of 
Saxon ascendency, an office that might be called a high-reeveship. 
The incumbent was more than a common reeve as appears from 
his wergeld. He is the king's high-reeve and as such was per- 
haps the highest appointed officer in the realm.^ As to his 
functions, two significant facts are brought out: in nearly every 
case do we find him exercising military authority or at least 
connected with movements that are distinctly warlike ; the high- 
reeves of the homilies were officials appointed directly by the 
emperor and sent to govern important cities and large outlying 
regions. Together these facts point to a dignity somewhat like 
that of the CaroHngian markgraf.^ The only English region 
that might require the rule of such an official would be the North- 
country or Danelaw. It is by no means unreasonable to suppose 
that the rebellious Danes were allowed less local self-rule than 
their fellow-subjects south of the Thames. In this connection it 
is also interesting to note that nearly all the definite instances of 
an English high-reeveship are Northumbrian.*® It should be 
added, that this officer does not appear until after the prefect has 
disappeared. It seems most likely, therefore, that the high- 
reevc's office is a relic of the prefect system of the eighth century, 
and that as such it continued in part the functions of the earlier 
king's reeve. The suggestions that it might correspond to that 
of a missiis, a mayor of the palace, or a modem viceroy have no 
support in the sources. 



"*UnleM we regard the ealdorman as an officer receiving hla appointment from 
the king. 

>H?f. Walti, D. F. (7., III. 360 ff. For a somewhat similar rlew to the one 
Tanced above, see Ramsay. Found, of Bng., I. 855. The author, howsTer, d( 
not discuss the general subject. 

»A.-S, Chron., 778. 770: Schmld. Oetetee, Anhang VII. 2. 4 : £. O, D., Noc 
411. 424. 426. The hlgh-reeves mentioned In the Chronicle for 1001 were with 
the royal army and cannot be located In any particular part of the kingdom. 
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CHAPTER V. 



THE SECULAR DIGNITARIES OF THE ROYAL HOUSEHOLD. 

The members of the royal court were, as we have already seen, 
usually called thegns. All these, however, were not of equal 
rank. What marked the distinction in earlier times we do not 
know; but the use of such terms as 'high-thegn' and 'ruling- 
thegn' clearly indicates that all the king's men were not equally 
high in royal favor.*^ In time certain offices arose within the 
household, the relative importance of which formed a basis for 
grouping the membership. At first these offices can not have 
ranked very high,'* but they gradually grew in dignity and their 
holders became possessed of great power, though the develop- 
ment in this direction did not go so far among the Anglo-Saxons 
as among the Franks. 

At the court everything centered about the king's own person. 
In him all power resided, though at times he might share it with 
certain members of his immediate family. Of these we should 
first of all think of the queen. Her position, however, is not 
very clear: in Beowulf we find her seated beside the king,** and 
at one time a queen actually ruled in Wessex;" but Asser tells 
us that not since the days of the great Offa had a queen sat 
enthroned beside an English king.** ^Elfric states, in his homily 
on Queen Esther, that the king ordered his men to fetch Vashti^ 
'that she should come to him wearing her royal helmet, as such 
was their custom, that the queen wore a royal helmet on her 



'^ Satan, 66; Menologium, 180; Beow,, 1808; JuMih, 242. 
"It appears from the etymology of inch worda aa Mneschal, beenhal and 
marahal that theae oiBcea were originally held by vlavea. 
'^Beaw,, 641. 

**8ezbarh. A.-B. Ohron,, 672. 
^PttrWB MOHumenta, 471. 
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head/'* The Anglo-Saxon word for crown or its equivalent is 
cynehelm, king's helmet. The passage is significant, as it neces- 
sitates the inference that the English queen, even as late as the 
year looo, was not crowned. But there are indications that the 
Anglo-Saxon queens had somewhat extensive households of their 
own.'^ 

The position of the royal princes is as indefinite as that of the 
queen. That the king sometimes associated the heir-apparent 
with hifnself in the government is a well-known fact,** but such 
can hardly be called the rule. The princes evidently had a body 
of servants of their own apart from the court in general. A 
suggestion of this is found in Beowulf: the bereaved father looks 
in sorrow on his son's deserted banquet-hall.** Two documents 
from ^thelred's reign mention the seneschals of the ethelingfs 
Edmund and iEthelstan.*^ After the Conquest we find that 
similar privileges were enjoyed by the king's daughters/* 

Passing from the royal family to the inner circle of court 
officials, we at once meet the question, whether the Old English 
kings had what may be called a major domxis. This has been 
answered in part in the preceding chapter on the king's reeve. 
The prefect, at least in his public capacities, strikingly resembles 
the Merovingian major. Bede calls Ercenwald, the Prankish 
major domus a patrician ;** but we must not infer trom this that 
all the patricians of the English sources were such mayors. Will- 
iam of Malmesbury cites a letter addressed by Alcuin to Osberto 
patricio Merciorum;** but most likely the title was purely an 
honorary one. An official that might be called a fnajor domus in 
a limited sense as head of the queen's household is alluded to in 
Bede: the monk Owini came 'with the queen iEthelthryth from 
the kingdom of the East Angles ; he was the chief of her thegns 



^Bibl. dcr ang. Prosa, III, 98 : Bwa iwa heora leodu wes, I>«t teo cwen werode 
cjiiehelm on heafode. 

"TThe tranalator of Bede'ff hlatory (11. E.» II, 9) speaks of a queen's household 
— "I>«re cwene hlrede." .Vthelflnd, second queen of Edmund I, In her will fflTes 
seyen hides to her reeve and two hides to each of her two priests. Birch, CwT' 
tuLt No. 1288. Among the witnesses to one of the Confessor's charters we find 
a queen's butler. See K. O. D., No. 818. 

'■See riummer, Alfred, 89-91. 

**Beow„ 2455. 

«*A'. C. i>.. Nos. 722 and 1302. 

*^ DomcMday, I, 49: Golsfrldus flilae regis camerarlus. 

•JSr. B., Ill, 19. 

^Oetta Reffum, 78. 
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and the governor of her household.*** In one of the manuscripts 
of Alfred's translation, he is called oferealdorman; in another, 
'ealdorman over all her house.' This leaves us somewhat in 
doubt as to whether the Anglo-Saxons looked on his position as 
a definite office; the probabilities are that they did not. A cen- 
tury later, we are told that Dunstan was counted among the 
palatine princes — palatinos principes — ^at Edmund's court;*' but 
this can mean only that he was one of the king's favorites.** 
Among those whom Harthacnut sent to exhume the body of his 
brother Harold, Florence of Worcester names Stir major domusV 
But in a charter from the previous reign we read that the abbot 
of Canterbury had bribed Steorra, the king's rcedesmann, to pay 
him a third of the tolls at Sandwich.** Stir and Steorra are 
probably variant forms of the same name. The person in ques- 
tion had evidently once been one of the king's local officials. 
Whether he stood in any closer relation to the court later on 
cannot be determined.** 

We shall have to conclude that, so far as we know, a major 
domus in the Prankish sense of the word never existed in Eng- 
land. The king's reeve might have developed into a mayor, but 
some great constitutional change (perhaps the rise of the shire 
system) seems to have arrested the growth of his power and 
brought on a rapid decline. At other times, certain great ecclesi- 
astics** or secular lords *^ appear to have wielded the power of 
such an official, but the office itself did not exist. English con- 
ditions were fundamentally different from those in Frankland; 
the limited extent of the Anglo-Saxon kingdoms made it almost 



^H. E., IV, 3 : eratqae prImuB minlstrorum et prlncepi domuB ejua. 

^Memorials of 8i. Dunaian (London, 1874), 21. 

«*BIrch printi a docnment (Cartul, No. 1057) alluding to a "princepa domns 
regis*' at Edgar's court; but the charter is clearly a forgery. See Bng. HUi, 
Rev,, VI, 786; Steyenson, The Old English Charters to St. Denis, 47. 

*^Flor. Wig., I, 194. 

**K. O. D., No. 768 (1038, Harold Harefoot). ...and begeat. . . .et Steorran 
Im I>a waes Nes klnges redesmann .... 

^The Abingdon chronicler speaks of a **maJor reglae domus ESdricns** who acted 
as such in the early part of JGthelred's reign. But as the writer flourished in 
the thirteenth century no Importance can be attached to his statement. See 
Historia Mona$terii de Abingdon, I, 357 ; Anglia Sacra, I, 166. 

"Such as Wilfrid and Dunstan. For the position of the latter see MemorlaU 
of Bt. Dunttan, 95. 

'^BUi. York, I, 428: Dux autem ^thelstanus erat pater ejus, quern semiregem 
appellahant procereii omnesque populi, qui tantae potestatis eztitit, ut regnum et 
Imperium cum rege tenere sua ratione dicitur. 
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impossible for such an official to attain any high degree of pros« 
perity. There does seem to have been at times a head of the 
royal household, a ruling thegn of some importance, but his 
functions must have been almost wholly palatine.** 

Among the worthies of the royal court, the first one of real 
prominence that we meet in the sources is the sage of the king^s 
hall, the fyle. We find him in Beowulf, where his name is given 
and such prominence accorded him, that all sorts of conjectures 
have been made as to his duties.** So far as is known, the 'thylc' 
appears in no other Anglo-Saxon source ;** consequently, our in- 
formation regarding him is very meager. In a Latin and Anglo- 
Saxon glossary of the eleventh century, oratores is translated 
yyls^^^ This probably has given rise to the idea that Unferth 
was Hrothgar's spokesman. But that king was abundantly 
able to speak for himself; in oratory he might rival Ulysses, and 
he even tried his hand at minstrelsy.** 

Etymolog^cally 'thyle' is the same as the Norse ^ulr, the 
earliest record of which is probably found in the nmic inscription 
on the Snoldelev Rock, which, according to Wimmer, dates from 
the earlier years of the ninth century (800-825).*^ The Eddie 
references are somewhat later.** From these it will appear that 
the characteristics of Norse 'thulship' were age, wisdom, extended 
knowledge and a seat of honor.** As to age we can affirm nothing^ 
in Unferth's case ; but there seem to be other 'orators' mentioned 



■*For a eomewliat different view, see Schmid, Oeietze, 666. 

"The definitions of tbyle glyen In the gloasarles fo the yarlona edltlona of 
Beownlf are yery general and non-committal. Greln conaldeni Unferth a "Ban- 
ner." Heyne adds to this : *'der Lehnsmann am Hofe, der die Unterhaltimc sa 
fdhren hat." Morris and Wyatt think him "The spokesman of Hrothgar.*' Barle 
Is more definite (Deeds of Beowulf, 126) : "Unferth was not exactly a mlnstrtl, 
bat a superior in the same general line ; orator, hlstorlologer, raconteur.** 

■« Unless It be In WidHth, 24. Cf. Modem Language 2{o«et« IV, 209-12. 

^Vocah., 468:16. 

^Beow., 2109 10. 

"Dto RuneMchrifi (Berlin, 1887), 804, 887. 

MC. P. B., I, 24. HftyamAU 1 : MAI es at I>ylja I>alarst611 A. *It is tlma to 
speak from the thular-stool.* Ihid., I, 19 : at hAnim l>ol hlce ^a aldrefl. 'Neror 
langh at the hoary thnl.* See also ibid., I, 29, 89, 62. 

**I translate the following from Jdnsson's UtteraiurhUiorie, I, 79: The 
word thnlr originally meant a sage or orator. Aged men who bad ifyed Wrtm 
rich In experience, who had studied and learned all conditions of men, who were 
In possession of all the knowledge of the time as to the gods and their attltad« 
toward the world and humanity, and who, when requested, sitting in tiM 
thular-seat. Imparted their knowledge — such men were the thullr.* CL MlilleB- 
taoff, Deutachc Alteriumelcunde, Y, 288 ff. Mttllenhoff rather oyerstatea the 
portance of these 'orators*. 
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in Beowulf, one of whom, at least, was full of information and 
old in years.^ Again, in the hero's account of the festivities at 
Heorot, we are told that 'an old Scylding, who had heard many 
things, told tales from afar.'*^ That Unferth 'thyle' was also 
possessed of information from abroad appears from his circum- 
stantial knowledge of Beowulf's swimming-match.** As to his 
wit and abilities we have Beowulf's own testimony: 'therefore 
in hell shalt thou suffer damnation though thy wit is capable.'** 
He also occupied a seat of honor : he sat at the king^s f eet*^ where 
later, we are told, sat the king's minstrel after the 'sage' had 
passed into history. In a poem 'Concerning the Fates of Men' 
we read : 'one of them shall sit with the harp at his lord's feet 
receiving gifts.'** 

The 'thyle'-institution was specifically Teutonic; but at the 
opening of the historic period it seems everywhere on the wane. 
Two reasons may be assigned for this : as a counselor, as one who 
knew the will and attitude of the higher beings, he was being 
superseded by the Christian priest ; as a narrator of heroic events 
he had a dangerous rival in the scop or minstrel. The 'thyle', as 
a rule, confined himself to the past; the scop glorified his own 
age.** He was a singer, a poet, which the 'thyle' was probably 
not. 2E\inc uses the word scop in his grammar to translate such 
terms as poeta and z'ates.^'' In Alfred's Orosius it is used for 



*^When peace !■ made between the Danes and the Heathbards, and the truce !■ 
to be confirmed bj royal nuptiala, a Danish warrior brings ihe bride to the home 
of the Heathbard prince. But hanging at his aide the Heathman see a sword 
taken by the enemy from iiielr own nation. *Then speaks at the banquet one 
who sees the jewel, an old ash-warrlor who remembers it all, the spear-death of 
men.* Beow., 2029-43. 

«jrWd., 2105-6. 

**Soon after Beowulf arrived at Heorot, the jealous Unferth 'unbound the bat- 
tle-rune* and a quarrel began. He taunted the hero with having lost In the 
swimming-match : the resmt was, however, that Beowulf got the best of the 
'fllting*. Ibid., 499 ft. 

••/M*., 688-89. 

*^IMd., 499-500: UnferO ma|>elode, Ecglafes beara. ]>e et fotum set freaa 
Scyldinga. 

^Bi Mtmna Wyrdum, 80: sum sceal mid hearpan set his hlafordes fotum 
tlttaxi, feoh I>icffan. 

**Thus it was in the North at least, where the scald, singing the exploits of 
his lord, seems to have overshadowed the thul. who clung more closely to the 
sagas. See Jdnsson, UtieraturhUtorie, 81, 821 ff. 

*^JEfrlc's Grammar (Zupltxa), 24:6, 77:2-3, 24:2, 21Qr:8-9. The word occurs 
in the glossaries of the tentn and eleventh centuries with similar definitions. 
8se Voeob., 188 :28. 
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historicus,^^ and is also applied to Terence and to the singer 
Tyrtaeus of Spartan fame.** In Alfred's Metro it is applied to 
Vergil.'^ 

It is not safe to affirm that all the scops lived at some princely 
court ; still, most of our knowledge of these craftsmen relates to 
such as struck the harp in the royal hall. The minstrel is prom- 
inent in Beowulf. He sings a great variety of things: the crea- 
tion of the world and the fall of man ;'^ sagas from hoary Teu- 
tonic times ;^* Beowulf's journey and perhaps his exploits of the 
night before.^* His instrument was the harp, the gleewood. 
Where his seat was we are not told ; but in the poem cited above, 
and which is doubtless of a later date than Beowulf, the singer is 
represented as sitting at his lord's feet.^* 

We are accustomed to look on the bard as a wandering singer, 
traveling from manor to manor and from court to court The 
scop must have been somewhat of this character; Widsith (if 
that bt his name) was such a wandering minstrel. The poem 
that bears his name is little more than a list of tribes and kings 
that he had visited, which list some well-meaning interpolator has 
padded most generously. In return for the kindness of his 
queenly patroness Ealhhild, he sang her praises 'through many 
lands. '^* He seems to have had a companion-poet on his jour- 
neys : 

'Then we two. Scilling and I, with clear voices 
Before our victorious lord lifted up the song.'^* 

But not all these singers were wanderers ; some seem to have 
been permanently employed at some princely hall. Such a one 
was Deor, who lost his position and tried to console himself by 
comparing his own ill-fortune with that of others. For 'many- 
winters* he had a good lord and good service ; he had lands for 
his support. Then came Heorrend, 'a song-skilled man,' and took 
everything, lord, lands and honors." 



"Sweet's Edition, 32:28. 

'^Oroalut, 56:29. 

^Metra, 30:4. Bill, der ang. Poc8ie, III, 338. 

"Brow., 90 ff. 

"/6W., 874 ff. ; 1068 ff. 

^lUd.. 871-74. 

^*Bi Manna Wyrdum, 80. 

^Widaith, 97-09. 

w/Md., 103-04. 

'"Dettr'a Lament, 38-41. 
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From the evidence at hand we may conlcude that the scop was 
a singer of the old heroic lays^* and a poet who told the notable 
events of his own day in verse. Though the bard and the 'thyle' 
differed essentially in both aims and themes, there is no reason 
why the same person might not sometimes act in either capacity : 
to diraw the lines firmly between the two seems impossible. In 
the heroic period the minstrel was a personage of some conse- 
quence; but when the English people came into the full light of 
history, the sage and the singer were both on the decline, though 
the latter may have lingered somewhat longer than the former. 
Most likely the minstrel remained an interesting member of the 
princely household, but he is soon overshadowed by other dig- 
nitaries.^* 

A Mercian charter dated 8ii has the signature of one JEthel- 
heah pedes sessor,^^ This title at once suggests the 'thyle,' Un- 
ferth, who sat at the feet of the Danish king ;*^ but the association 
is no doubt a fancied one. In a document of the following year 
iEthelheah appears as pedisectis^^ Cuthred pcssesor ( !) wit- 
nessed a grant of the same year,®' but in another charter of un- 
certain date he, too, is pcdisccus.^^ The title occurs in three 
other Mercian documents dated 824,®*^ 825®*^ and 831 •^ respectively. 
Eastmund pedisecus, who signed a Kentish charter in 856,*® seems 
to have been the last of his class to witness a grant of which we 



"Deor'8 repertoire is to some extent ^ven in his 'Lament'. 

^I find no reference to court poets In Bngllsh sources later than 800. They 
are alluded to in the poems Bi Manna Cratftum and Bi Manna Wyrdum which 
some have ascribed to Cynewnlf. His authorship Is by no means certain, but the 
poems seem at least to fall within the Anglian period of Old English literature 
which can hardly extend much beyond the eighth century. For the yariouir 
yiews on this subject see Wttlker, Orundrita, 196-200. 

Ttfe court minstrel reappeared in England with the Danish conquest. Some 
of the songs sung at Cnut's court have been preserved. See O. P. B., II, 165 ff. 

In the Welsh laws of Howell the Good, we find an elaborate company of en- 
tertainers provided for under the leadership of the bardus familiae. See An- 
cient Lavoa of "Walea, 771. 

•IT. C. D., No. 196. 

"Bfoir., 600. C/. Kemble, K<mp. in Eng., II, 117. 

■*£. C. D., No. 199: Slgn[um] man[us] AeOelheah ped[e]sec[l]. 

*BIrch, Oariul,, No. 840: Slgnum manus CnOredi pesseaaorls. 

Mf . o. D., No. 1028 : .... Cudred pedlseCcus]. 

"Birch, Oartul., No. 378: Bgo Bola pedlssecus. 

••JT. C. D., No. 220 : Bgo bola pedlfecut. 

^Ihid., No. 227 : Ego aelfred pedisecus. 

"/Mtf., No. 281 : ^go eastmund pedesecus. 



* ■ 

1 .: j.^a •'. 
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have any record. •• Turning to the glossaries we find pedisequus 
and sequipedas, the one used as the equivalent of thegn, the other 
of ministri.^ The masculine form of the word is, however, of 
rare occurrence except in the charters. More common is the 
feminine pedissequa, which an eighth century gloss renders 
'thignen/** maid-servant. This significance the word retained till 
the close of the Saxon period.*^ 

It will be observed that the use of the title pedisccus is practi- 
cally limited to Mercian documents of the first half of the ninth 
centur>\ In this same period the title minister also begins to 
appear in the charters. But this title, so common in the next 
century, is not used by any one subscribing to a grant signed by 
a pedisecus. And I do not believe that the word minister occurs 
in any of the documents referred to except the last, which records 
a grant to a king's minister.^* It is my opinion that pedisecus is 
a localism and simply a pedantic translation of thegn. That 

V \ there ever was an official at court bearing such a title is extremely 

iL-ipaprobable.** 

Of the four traditional chiefs of the Teutonic king's household, 
the seneschal, the marshal, the chamberlain and the butler, we 
hear but little before the tenth centurv.®** The butler and the 



**Tbe t*tle occurs In tliree tenth century charters, twice in the text and ones 
In a group of titles following the episcopal signatures : (a) A grant by ItedrtA 
(946) to "Wulfric pedissequus**. K. C. D., No. 411. The language and style 
are very Inflated. The woru minister Is nowhere used, (b) A grant to '*pedt»- 
sequus Uhtred Child'*. The style of this charter is unusual, as it seems to be 
"alliteratiye and poetic", bat otherwise the document seems normal. Blrcili« 

Oartul., No. 911. (c) et ceteri duces disciferi, pedisseqai et minlstrl. 

Jhid., No. 1211. This may be the statement of some later copyist. Of. No. Oil. 

»Focob., 607:82, 494:2. 

»/l>id., 88:15. 

^Ihid., 262:80. 294:23, 466:38, 407:1; FJor. "[Vig., I, 207 (Queen Spilth's 
maid) ; Liebermann, Oesetze, I, 172, Quadripartltus (in opposition to domina). 

**K. C. D., No. 281. 

**Kemble considers the pedisequus a court official, but cannot determine hUi 
functions. Scud, in Eng., II, 117. Von Maurer belieyes that pedisseqnl was thib 
general term for the inferior servants at court. Hofverfasiung, 196. 

**On the subject of the higher palace officials writers on English history glTS 
ds nothing beyond a few general statements. Says Eemble (Saw, 4n Bng„ II» 
105-06) : "The- four great officers of the Court and Household in the oldest 
Germanic kingdoms are the Chamberlain, the Marshal, the Steward and the 
Butler". The error here lies in the use of the word "oldest". Stnbbs (0. JST., 
I, 872-78) speaks of '*the praefectus or heahgerefa", dlsc-thegn, cup-bearer and 
horse- thegn. But, as has already been shown, to equate the praefectns and 
the Frankish major domns, as Stnbbs seems to do, is rather misleading. BVe^ 
man {2J. C, V, 287) agrees with Stubbs except in that he uses the term stallar 
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chamberlain appear to be mentioned in Beowulf, but the poet 
says nothing of a marshal or a seneschal. In his will Alfred 
remembers his household thegns in the following words: 'And 
the men who serve me, to whom I recently at Eastertide gave 
wages (feoh: property), two hundred pounds let there be given 
to them ; and let it be divided among them, to each one as would 
be due him after the manner in which I recently divided [wealth] 
among them.'** This implies that the royal servants were not 
of equal rank and dignity, but of the classification we are told 
nothing. But from about the middle of the tenth century, we 
have a most important document, the will of King Eadred, which 
gives us most valuable information on this point. The order of 
bequests is as follows: To the state; to the archbishop; to the 
bishops and ealdormen; to the seneschals, chamberlains and 
butlers; to the king's priests; to his stewards; to other servants 
(and kinsmen ?) .'^ The grouping of the palace officials together 
with the amount of each bequest shows conclusively that three, 
the seneschal, the butler and the chamberlain, were the high court- 
officials in Eadred's time.** There is no mention of a constable 
or a marshal. 

Of these three dignitaries, the butler is the first to appear in 
the sources. The Anglo-Saxon word for cup-bearer is byrel or 
byrele, one who bears. Possibly this word also includes the 
seneschal idea, but that can hardly be the case with beor-scealc, 
which is also used. It seems that the cup-bearers of the earliest 



for bonre-ttaegn ; the history of ■tallenhlp will be flyen in a ■ncceedlnff chapter. 
Bamsay consldenr the horse-thegn and the etaller two different ofBclals; he 
speaks of *the Burthegn, the Discthegn, the Horsthegn and the Stallere or Con- 
stable*. Fowid. of Eng., I, 625. Green has a different grouping: "The hordere, 
the staller, the dlshthegn and the cnpthegn*'. Oonqu, of Bng., 628. I propose 
to show in the coarse of this chapter and of chapter VII that the staller was 
not known in ESngland in Alfred's day as has been claimed, that the hoarder 
was neyer a court official in Saxon England, that the Confessor's chamberlain 
also acted as treasurer, and that the marshal was not a very important function- 
esry before the Norman Conquest. 

^K. O, D„ No, 814 (880-886): ....and 0am mannum Oe rae folgiaD, Oe io 
an on eastertidum feoh sealde, twa hund punda agyfe man him ; and dele man 
him betweoh, elcnm swa him to gebyrlan wille, aefter 0»re wiaan Oe he him 
nn delde. . . . 

•'Uber de Hyda (London, 1866), 158-65; Birch, Cartul,, No. 912. 

'■The bishops and ealdormen are giyen 120 mancuses each ; the three high 
court officials 80; the mass-priests 60; the stewards 80, etc. 

....and elcan gesettan discOegne and gesettan hrngtOene, and g e set tan 
blriele, hund eahtatig mancusa goldis. Liber de Eyda, 168-66 ; Birch, Cartul., 
No. 012. 
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sources were women ;•• but when we come to the age of the 
Beowulf poem, we find that men were also employed in the 
service.^ The Danish chieftain necessarily had several, perhaps 
many, butlers ;* and in the later narrative sources the word cup- 
bearer, as a rule, also appears in the plural form. When JEAeU 
flaed entertained King i^thelstan, the butlers filled cups and beak- 
ers of all sizes and bore to the feasters till the day was ended.' 
The royal thirst must have been intense, for it required a miracle 
to slake it. Folcard tells us of a banquet given by Archbishop 
John to King Osred and his nobles; the cup-bearers found the 
supply of mulse, wine and beer inexhaustible.* iElfric in his 
homily on Esther also uses the plural form." 

It seems probable that over all these cup-bearers there was a 
chief butler. Perhaps -^schere held such a position at Hroth- 
gar*s court; for a common butler he has too many titles.* At 
Archbishop John's banquet referred to above, the king called the 
butler Brihtred to him and praised him for his excellent service.^ 
In the supplement to iElfric's vocabulary, magister calicum is 
translated yldest byrla,^ Asser tells us that Alfred's mother was 
a 'daughter of Oslac, .^thelwulf's famous butler.'* It seems 
reasonable to assume that the cup-bearers whose signatures ap- 



**In the Laws of JEthflbirht (14, 16) fines are decreed for yiolatlng the honor 
of an eorKs or chorrs blerele. Nothing Is said about the maid who bore tho 
king's cup, though a iMumllel law relates to a similar crime against the king's 
maid (10). It is more than likely, however, that some of those who serred 
in the king's hall were women. It seems that the feminine head of the honso- 
hold had some important duties in this connection. Hrothgar's queen passes 
the cup to the doughty ones In Heorot. Beow., 616, 1169, 2016 ff. The queen 
of the Geats performed a similar service in Hygelac's hall (1981-S2). Hroth- 
gar's daughter also bore the ale-stoop (2020-21). The wife of a comes who 
was miraculously healed by John of Beverly (A. D. 686) immediately aross 
and offered the cup to the bishop and his men. Bede, H, B., V. 4. The sams 
custom prevailed in the North. See O. P. B., I, 60, 338. 

^Beow., 496 : l>egn< se N scencte sclr wered. 

*Ibid., 1161 : Byrelas sealdon win of wunder-fatum. 

•Memorial of 8t. Dun9ian, 18: pincemfs, ut assolet in regallbns coor 

Tivlis, comibus, sclphis, alllsque indlscret^e quantitatis vasibns totum diem pro- 
plnantibus. 

^Hiat. York, I, 254-5. But Folcard wrote after the Conquest. 

*Bibl. der ang. Prota, III, 93. 

•He is called beorscealc, apOelloff, aldor-I>egn, runwlta, rcdbora, the king's 
eaxl-gestella, and is salu to be of geslSes had. 
^HUt. York, I, 265. 

^Vocah., 189:29. Cf. Book of OeneaU, 40:9. 
*Petrie*s Monumenia, 469. 



LARSON — ^THE OLD ENGLISH COURT. 127 

pear in charters were chief butlers.** In Eadred's will, however, 
no disthiction is made between chief and subordinate. Eighty 
mancuses are given 'to each legally appointed butler/** thus im- 
plying equality as well as plurality. 

The functions of butlership were such as we should naturally 
associate with the office. The cup-bearers performed their duties 
at the banquets in the royal hall. The first cup was offered to 
the king. ^Slfric tells us in his life of Saint Martin that at 
Maximus' banquet they bore to Caesar, 

'As it customary was, wine on a dish ; 

But he ordered the butler to offer it first to Martin.'** 

The principal beverages served were mead and beer, though ale, 
wine and mulse were also counted necessary to successful feast- 
ing.** We should infer that the chief butler was also charged 
with the duty of keeping the king's cellar well supplied with 
tuns and casks.** We do not know that he had any other duties. 
The butler's office was no doubt an honorable one ;** but it never 



**ir. C. D., No. 86. A Kentish charter dated 740 and signed by the batler 
DnnwaUi. Kemble believes It genuine but admits that the year and the Indic- 
tion disagree. I should say that the use of the title pincema at such an early 
date is a yery suspicious circumstance. Ibid., Nob. 148, 266, 320; rejected 
as forgeries by Kemble. Birch, Cartul., No. 328. Giyen by Ceonulf of liereia 
and Kent 809. This Is the only charter dated before 958 and bearing a but- 
ler's signature that can seriously claim to be genuine. K. C. D., No. 1214 
(958). Signed by "JSIfwig regis pincema*'. Eiadwig gives two cassatnras to 
Keneric his proplncemarlus. What this title signifies Is not clear. Du Cange 
doee not have the word. Jltid,, No. 1224 (969). Signed by iBthelsige pincemm. 
lUd., No. 1294. .£thelred (1000) gives landtt to Abingdon monastery "slcut 
Wulfgams mens uidelicet pincema obtinulf '. Of. ibid.. No. 1280. Ibid., No. 
818. Edward, 1062: "Ego Wigodus regis pincerna. Ego Herdingns reglnao 
pincema". This Is perhaps the only queen's butler In Anglo-Saxon times of 
whom we have any record. 

"Birch, Cartul., No. 912. 

"JElfrlc's Lives, II. 268. It would seem that the use of the word byrel in thbi 
passage and in Eadred's will proves definitely that it was the Anglo-Saxon 
equivalent of the Latin pincerna. Kemble suggests that it may have been, add- 
ing, however, "but I am not aware of Its occurrence*^. 8(m. in Eng., II, 111. 

**See Vocab., 128, for a list of Anglo-Saxon drinks. 

^The importance of having a supply of beverages on hand is well expressed 
In Beowulf (769) where the terror of the Danes when they awoke to find the 
hero grappling with the monster is likened to the 'terror of ale-dearth* (eala- 
■oerwen). 

**Biat. York, I, 449 (assassination of Edward) : Circnmstabant eum nndlqne 
armati vlrl, cum quibus et pincema hnmlli ofBclo astabat mlnlstrando. This 
would Indicate that not all cup-bearers enjoyed a high rank; at the same time 
we mutt not infer that the position of all was a humble one. The king was on 
a journey and this particular pincema may not have been a regular batler. 

6 
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attained the dignity among the Anglo-Saxons that it enjoyed 
across the Channel. 

Grouped with the butler and the seneschal in Eadred's will, we 
find the hrtBgel-weard, or keeper of the wardrobe.** This term 
18 an unusual one for a high official, and, furthermore, we should 
expect some title that would suggest the chamberlain. Still/ it 
seems that the keeper of the royal chambers also had charge of 
the wardrobe.*^ The usual Old English word for chamberlain is 
'bur-thegn,' though *bed-thegn' is also used.** In his homily on 
Esther .^Ifric calls Ahasuerus' seven chamberlains his seven 
T)ur-thegns ;*• but the two who conspired against the king^s life 
are merely bur-cnihtas.^ ^Blfric evidently considered them of a 
lower order of servants. 'Bur-thegn' is again used in the homily 
on Judith.** The servants performing the corresponding duties 
in the poem Judith are ambyhtscealcas^* In the Latin sources 
the terms used are camcrarius and cubicularius. There can be 
no doubt that all these terms — 'bur-thegn,' 'bed-thegn,' 'rail- 
thegn,' camerarius, cubicularius, custos cubile — refer to the same 
official, the keeper of the king's chamber.*' It is possible that the 
camerarius was subordinate to the cubicularius*^ but I am in- 



.^•In Beowulf there li a mention of a hall-thegn (■ele-t)effn. 1794) who 
to haye looked- after the nightly comforts of the g:ae8t8: hot we are not told 
whether his duties also extended to the king's hed-chamber. In an anonjBUNH 
document addressed to Edward the Elder, there Is an allusion to a 'rall-tbefn*. 
K, Os D., No. 828 : elfrlc wes Oa hralOen. As he had been appointed 1^ Al- 
fred to assist- In settling a dispute regarding certain lands, he may have be- 
longed to his court. The Benedictine Rule provides for a hregelhns, wben 
the robes are kept In charge of a 'rall-thegn*. Bibl. der ang. Prata, II, 65. A 
gloM from the tenth or eleventh century translates vestlarlus with hnegl-weu^ 
Focob.; 279 :19. 

**Thus It was among the Merovingian Franks. See Walts, D. V, O,, II, 
2, 72-78. 

^That the bur-thegn had charge of the royal chamber appears from the net 
of the word bur. Though not always limited to chamber, this term usually ooa- 
talns the Idea of privacy. Wealhtneow's apartments to which Hrothgar r^ 
tired for the night, were 'bowers'. Beow., 921. The tun where Cynewulf vlMtod 
his mistress also had a bower. A.-S. Cfhron., 755. If the chamberlain were Ib 
charge of the entire hall, he might be called a 'sele-thegn* or a 'heal-thegn'* 
Such a one seems to be mentioned In one of the charters : Heal-Oegen Boearpa. 
iff. O. D., No. 742. But It Is more than likely that the term In this ease hai 
become a proper name. 

^•Bfbh der <mg. Prota, III, 98. Be Hester, 88-86. 

»/Wd., n. 212^14. 278. 

"/bid.. III. Ill, 118. 

»Judith, 87-88. 

«*yooab., ^98 :6, camerarius, burben: 216:21, Cubicularius, custov eablll, 
]>e4n ; 124:17, 16, Cubicularius, burben, Camerarius, bed-ben Theee 
tlons are all from the tenth century. 

»Cf. Brunner, D. JR. O., II, 101 : Der merowlngische Kftmmerer helist tbo* 
saurarlus oder cubicularius Br hat Unterbeamten camerarll genannt. Hi 
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cliaed to consider the titles absolutely identical. It is true, how- 
ever, that the latter is the term most commonly met with.** I» 
963 Edgar gave lands 'to his very faithful camerarius called by 
the noble name Winstan.**' In 972 there is another transfer of 
lands to Winstan now cubiculariusV If there had been any 
advance in his case, the office of cubicularius must have been the 
superior one. 

It appears that there were several chamberlains serving the 
Anglo-Saxon king at the same time. Edgar's grants are to three 
different persons: ^Ethelsie, Titstan and Winstan.** Eadred's 
will also implies plurality: 'and to each legally appointed rail- 
thegn eighty mancuses of gold.**' According to William of Mal- 
mesbury, Edmund Ironside was slain by two of his cubicularii.^ 
Three chamberlains are mentioned in Domesday as belonging to 
the Confessor's court : Aluric,*^ Hugo,** and Wenesi.** But what 
the usual number was, we do not know ; nor can we affirm that 
there was a chief chamberlain before the reig^ of Edward the 
Confessor, during which period Hugelinus (Hugo) apparently 
held such a position, as will be shown presently. 

The functions of the Anglo-Saxon bower-thegn were doubtless 
analogous to those of the Continental camerarius. He had charge 
of the king's private apartments including his bed and his ward- 
robe; he stood close to the royal person: audience had to be 
sought through him.** And, in addition to guarding the king's 



karollngUchen Spirachgebrauch Itt umgekdirt der camerarlns der obente Schats- 
beamte, wfthrend cnbicnlarii, laecelarii nnd dispematorei Beine Unterbeamten 
■Ind. 

**I find no reference to a camerarlns In any apparently genuine docnment 
later than 963. In Domesday, howerer, camerarini la the title commonly oaed. 
Three of the Confessor's camerarli are mentioned in the survey. One of them 
la Hugo, evidently the Hngellnus of one of Edward's charters, In which he la 
■poken of as cubicularius and bur-thegn. K. C7. D., No. 904. 

»Ihid., No. 503. 

"/Wd., No. 572. 

M/Md., Not. 469, 508, 672, 1247. The grant to Tltatan la dated 962; 
Winstan and iBthelsie received landa In 968; Winstan received an additional 
grant In 972. 

"Birch, Oartul., No. 912. 

'^OeBia Reffum, 217. 

^Domeadaif, I, 151 : Hoc manerlum tenult Aluric camerarinv R. B. 

^UHd., 208 : . . . .et ipsl vendldenmt Hngonl camerarlo Regie Bdwardl. 

*"/Md., 151 : Hoc manerlum tenult Wenesi camerarloa R. El 

''William of Malmesbury. Oe$ta Regum, 274: [A blind man Is healed by 
King Edward.] Postremo, ad regis curiam venlena, vestlbulum camerae, ad- 
versantlbua cublcularlla, fmstra dlu trlvit; aed peratltlt. . . . But the hlttof^ 
lan*a narrative may have been colored aomewhat by the euatoma of hla own time. 
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camera, he seems to have had the keeping of his master's treas- 
ures.** 

Our earliest sources represent the king as possessing much 
hoarded wealth. The nature of this early hoard is revealed in 
the allusions to gifts that were given. These included everything 
necessary for military equipment or masculine adornment, espe- 
cially swords, rings and horses.*' But there were also articles 
of a more strictly commercial value used in payment, such as 
small rings and fragments of rings ;*^ hence the common appella- 
tions ring-giver (beah-gyfa) and ring-distributor (beaga-brytta) 
that we find applied to the king in Old English verse.** But 
while the existence of a treasure can be shown to be an ancient 
fact, it is not so easy to find a treasurer. The old poets describe 
the king as acting in this capacity: he was the hoard-guardian. 
Nor can we always point to a localized treasury. King Eadred 
deposited his 'land- charters and even old treasures from preced- 
ing kings' in various monasteries, especially in the one with which 
Dunstan was connected.*' But it seems that at least as early as 



"On thin point writers on English history are not wholly In agreement at 
the following citations show : 

Lappenberg, HUt. of Eng., II, 880: The chamberlain .... was alto the royal 
treasurer. The garments of the king were under the care of a keeper (hragl- 
thegn). 

Kemble, Box. in Eng., Ii, 106 : The names by which the chamberlain was 

designated are HrspgeII>eini Cubicularlus, Camerarios, B6r|>gen, perhaps 

sometimes Dispensator, and Thesanrarins or Hordere. 

Green, Conqu. of Eng., 523 : In the time of .Tllfred, the great officers of tht 
court were the hordere, the staller, the dlsbtbegn and the cupthegn. 

Freeman, If, C, V, 291: The King's "Hoarder** was as old as the Klng'a 

"hoard" The Old English Kings had their hoard, and the hoard under Iti 

Hoarder must always have been a special department of administration. 

Ramsay, Found, of Eng., I, 524 : But the Anglo-Saxon kings had a Treas- 
urer, the Hordere or Keeper of the king's Hoard, who received the moneys due 
to him from the sheriffs and other reeves .... 

Lappenberg and Kemble hold with varying degrees of confidence that the 
chamberlain had charge of the treasury. Green follows Kemble. Freeman and 
Ramsay appear to consider tue treasury a distinct department. 

^Beow.f 1046-48 : Swa manllce, msre ^eoden, 

hordweard hflelet)a, heaI)o-rfesas geald 
mearum ond madmum. 

"Mttller, Yor Oldtid, 530-40: [Describing archeological discoveries in Schlea- 
wlg from the period of the migrations.] 'Among other things brought to liffht 
were nineteen bars and fragments of large rings and five small rings, all of 
gold and evidently intended for use as currency'. (Author's translation.) 

"It is interesting to note that the Old Norse baugr, A.-S. beag, a ring, la 
naed in the earliest Norwegian laws as a unit in computing fines, wergelds, etc 
Bee Norges gamle Love, V, 92. Cf. Latcs of JEthelhirht, 6. 

»Memorial$ of 8t. Dunstan, 20: . . . .quamplures scilicet rurales cartulaa. 
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the reig^ of Cnut, the royal hoard had been definitely located at 
Winchester. One of Harold Harefoot's first acts was to seize 
the royal valuables there in the queen's possession in that dty.** 
The treasury remained at Winchester till the Conquest and was 
continued there by the Conqueror.*^ 

The old word hoard seems to have persisted as a designation 
of a large accumulation of valuables,*^ though toward the close 
of the Old English period we also find the word haligdom used.** 
It would seem natural that the person in charge of all this would 
be called a hordere, and certain writers on Anglo-Saxon subjects 
tell us that such was the case.** I have, however, yet to find the 
first bit of contemporaneous evidence for such a statement. The 
Laws of -^thelstan contain two significant passages relative to the 
hoarder: 'Concerning barter. And let no man dispose of cattle 
by barter except in the presence of the reeve, or the mass-priest, 
or the landlord, or the hoarder, or some other reliable man.'** And 
again concerning theft: 'Likewise, if it be that any one of the 
king's hoarders or of our reeves was in collusion with the thieves 
who had done the stealing, be it the same to him.'** The hoarders 



etlam veteres praecedentlam regum thesauros, necnon et dlreraas proprlae adep- 
tkmU fuae gazas snb mnnlmine monaaterll aui fldellter cnstodiendam. 

Ramsay (Found, of Eng., I. 304) infers from this that Dunstan was the 
king's treasurer. "He made Dunstan act as his treasurer, placing all his Tal- 
uablea, including the title-deeds of his private estates (rurales cartulaa) under 
his charge at Glastonbury". But this is clearly incorrect as we are expressly 
told that Dunstan was only one of many with whom such documents were de- 
posited. On page 31 of thei MemofiaU we read: ....mlsit circumquaque ad 
congregandas facultates suas. ...per hoc enim ylr Dei Dunstanus, relut alii 
x^^ium gaxarum custodes ibat ; ut quas causa custodlendi secum habnerat regl 
reportaret. 

^Flor. Wig., 1, 190: Is [Harold]. .. .mlsllj Wintonlam suos constipatorea 
oelenime, et gaxarum opumque, quas rex Canutus Alfglrae reliquerat reginae, 
majorem melloremque partem ademit illl tyrannlce 

*^Domeadav, III, 65: qui debebant geldum portare ad thesaurum regis 

Wintonlae. . . . 

«SA translation of II Kings, 20 :ld, reads as follows : *Then he took the en- 
voys from abroad into his treasure-house and showed them his gold-hoard*—- 
"geiewde his goldhord". See Cook, BibUcal QuotaUon$, 13:2. 

^■Haligdom may, perhaps, mean the pla<^ where the treasures were kept; 
but the context usually Indicates that the valuables themselves are meant. 

^See Green, Freeman, and Ramsay, cited above. 

^Law$ of ^thelatan, II, 10: Be hwearfe. And nan man ne hwyrfe nanes 
yrfes butun ^ee8 gerefan gewitnes^e, oOOe ]>fP8 messepreoptes, oN)e ]>aea landhla- 
foides, oMe pma horderes, oMe oOres ungelygenes mannes. Llebermann (Gf«- 
tetue, I, 156) translates hordere with Schatxmeister. This Is misleading, if not 
absolutely Incorrect. 

^lUd., II, 8, 1 : eac swllce cynges hordera oWe ure gerefena, swylc I)»ra 

]>eofa gewlta were, fte staledon, beo he be I>am llcan. Llebermann's tranBlati(m« 
KAnlgskftmmerer, is clearly incorrect. 
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alluded to in these laws were manifestly local officials merely. 
They are grouped with local functionaries, and, furthermore, it 
would be unreasonable to suppose that the higher dignitaries of 
the court could be expected to witness petty commercial trans- 
actions all over the country. 

We get a clue to the real meaning of hoarder in the monastic 
literature of the time. In a tenth? certtury vocabulary, hordere is 
^ven as the equivalent of celletarius or keeper of provisions.*^ 
^Ifric uses the word similarly in his hbmilies: Saint Benedict, 
ht tells us, ordered his hoarder to give a needy subdeacon a glass 
iof oil,** "because they eat oil in that country with their food as 
-we do butter."*' The monastic hoarder is mentioned in the 
•Chronicle along with the churchwarden and the rail-theg^.** 
The word can have but one translation: steward. The hoarder 
of the first law quoted was probably the landlord's steward, who 
might represent his master when cattle were to be exchanged. 
The official of the second law clearly had charge of a royal estate, 
as the context shows that he was in charge of serfs ;** he is also 
spoken of as 'our' hoarder. We are safe in concluding that there 
never was at any time in English history prior to 1066 a court- 
official whose duties were primarily fiscal and whose functions 
gave him a name. The thesaurarius came with the Normans.** 

As has already been suggested, however, it seems that Edward's 
chamberlain acted as his treasurer.** With the establishment of 
a fixed treasury came a new formula into the English chancery. 
.Thus in one of Cnut's charters: 'And of these writings there 
are three, oYie at Christ Church, another at Saint Augustine's and 
the third in the king's treasury (or sanctuary).'** Similar terms 
are used in two other documents : in thesaurum regis ;^* mid Hse 



^Vocab., 880:18. 

»H<milie$, II, 178. 

^Thorpe's translation. 

**A.-ff. O'hnm,, 1181 : clrceweard and hordere and r9ill)ein. 

"The guilty one ahall lose his serfs. Schmld (Gesetze, 613) belieTes that 
this particular law refers to a "Schatsmeister, welcher aber, glelch dem Oerefa, 
als Verwalter der kOnigUchen Gtlter erscheint... .". 

■See Dome$day, h 49: Terra Henrlci Thesaurarli. 

"The eridence that follows has, I believe, been neglected by writers on ESnf- 
lish history. They haye, it appears, based their conclusions mainly on the 
•etymology of the word hordere and on Prankish analogies. See Kemble, Sam, 
l» Eng., II, 106. For the Continental practice see Waits, D. V. 0„ II, 2, 73; 
III, S02; Brunner, D. R. G., II, 101; yon Maurer, BofverfoMBunff, 192. 

MJT; C D., No. 1827: And Mssera gewrlta synd l>ireo,.... and Oe I>ridde 
iM Inne mid Oees kynges halidome. 
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kimges halidome** There is therefore nothing strange in the 
statement made bv the historian of Ramsev that the charters of 
that monastery which were received during the Confessor's reign 
were deposited in the royal treasuiy- f gazophylacium) and kept 
by Hogelinus the chamberlain.*^ Four feurts speak in favor of 
die correctness of this information : it was the practice in the first 
half of the ele\'enth centur}* to deposit documents in the royal 
treasury-;" in the reign of Henry II" such valuables would prob- 
aUy go to the royal exchequer and not to the king's camera, so 
tfiat the chronicler could not have been influenced by the custom 
of his own time : we gather from an Old English vocabulary that 
Ae bower-thegn was the keeper of documents ;•• the name of the 
chamberlain is correct.*^ WTiile more evidence might be desired, 
whatever there is points toward the conclusion that, at least dur- 
ing the closing years of the Saxon monarchy, the chamberlain 
guarded the ro>-al hoard." 

The third great court-official was the seneschal or disc-pegn 
as be is called in Anglo-Saxon.** So far as I know, there is no 



"K. C. D., No. 982: Haee tcrlpta trlpUclter coniigmntnr allud In the- 

Ufiui rtci&. . . . 
*"IM4^, Xol 931 : Nv siDden ^u» writ* |>r«. od u mid CUe klnges hallgdome 



r, 170-71: ....decrerlt res omnia, ordine qoo gesta 
Y«i relata. Itterta ABfllH» ad moolmentam fotaromni dedararl, ejuademqiie 
aeripti idlififini In gaaophllaclo. oM qiia«ciiBqae habebat praecipoa et pretloaa 
CfflBt Rpoaltn, ab HogeUno cnbtcolarlo aoo dlllffCBtcr eonaefTarl. 

*"8ae chartera dtcd aboTe. 

*TW ciiroBlde vaa probabiy composed In that reign. S«e Cftnmieoa Ram«- 
aifMif. PivCacc XXII. 

■VImAl, 29219: Cnwrilarina oel acrlalarios, barren. The ■erlnlarlna waa 
tha nlklil of the acrlnlam. the depoaitofy of the ktng'a raloable docnmcnta. 
Bee Dm Camge. 

^ML C, D., No. 904 : Hogelino cnbiralarlo. 

*GrBCB daaeUIca tne dntles of the chamberlain u follovs: "Of all the of- 
len oC tha conit; ha waa far the moat Important, (1; aa bead of the whole 
nqral eerTlee: (St aa exerrlslog cootro! cT<r th* royal palace or honaehold. 
It might be. and charged with care "de bonestate pa!atll mq ■peeiallttr 
ito regnlF: (3i aa rvcelTer of rojal daei for the crown landa, and head 

nt the wojml grrrffiB : <4> aa diapenaator of the crown; and (5) through 

tUa and In hia charge "de donla annola mllitnm'* aa head of the hooaebold 
tnapa: and (6> of the boddlng diplomatic •errfce." Con^a, of Bng., 523-24. 
It la haiAj wtB&mmij to aay that for all this there ii no aothorfty In the Bng- 
Ihih a o f c an . It la merely aa effort to apply HIncmai'e eyttem to the Saxon 




'The word attweard aeema alao to have b«4i oied with ma^h the lame mean- 
i., 223 :T : Dlicoforaa. dladfer eel itlw*ard. B^t moet probabl j thia 
applied to the ameachaXs of iesMr lorde only- The king's steward la 
tha tCBth cgatiuf , aa Eadxed's will ihowe na. waa an olilclal wholly dlfl^ent 
ftwa tha diah-thcga and of moch I<aa Importance. In the Latin soorcca the 
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mention of such a functionary before the accession of -iEthelstan.** 
A charter from the beginning of his reign (926) is witnessed by 
Wulfhehn discifer regis.^* We next hear of the seneschal in 
connection with the death of King Edmund (946) : Florence of 
Worcester reports that he fell while trying to shield his dapifer 
who had gotten into serious difficulties in trying to remove an 
uninvited guest from the banquet.** We find that Eadred in his 
will (before 955) bequeathes 'to each legally appointed dish-thegn' 
the same amount of gold as to each butler or chamberlain.*^ Four 
disciferi witnessed charters in the reig^ of Eadwig (955-59) : 
JElfheah,** two by the name of -Slfsige,** and Ealdred.** The 
last named signs a document dated 958. The next year Wulfgar 
discifer signs a charter given by King Edgar.^*^ This is the last 
mention of a king's seneschal before the time of the Confessor.^* 
The master of the royal tables, like his colleague of the cellar, 
does not seem to have been a specially important personage at 
Edward's court. At any rate we hear little of him. The state- 
ment in the Book of the Hyde, that Edward made Harold his 
seneschal ,^^ must be discredited, as it has no support in contem- 



■eneschal li called discifer, discoforas and aometlmet dapifer. Vocab., 126:88: 
DUclfer uel dlacofonia, dit(ct)6Q. (^']lfrlc, ca. 1000.) 

**We should expect to find such an official in Bede's account of King Oswald 
and his dining with Aldan the hlshop : but we are told only that the viands were 
■erred on a silver dish. H. E., Ill, 6. In \figodua (181) there Is an allusion 
to a *meat-thegn' but he was not a royal official. The title occurs in a forged 
charter attributed to OfTa (785). K. O. D., No. 149; of. Kemble» Saw. 4n Eng^ 
II, 109, where this document is apparently accepted as genuine. 

^K, C7. D., No. 1009. A document from the same year has the following 
peculiar close : **Bgo CyneferO episcopus subscrlpsi, et ceterl Duces, mlnistri, 
disciferi, testes*'. Birch, Vartul, No. 658. This looks like the work of a forger, 
who has been unau.e to secure a list of dignitaries that he dared make use of. 

^Flor. Wig., I, 134. No earlier source mentions a seneschal in this connec- 
tion. William of Malmesbury calls the official in question a dux. The fact 
that he was the one who challenged the guest does, however, give some support 
to the opinion that he was the master of the feast. Ramsay accepts Florence's 
statement without question. Found, of Eng., I, 297. 

"Birch, Cartul., No. 912. 

^K. O. D., Nos. 1191, 1196, 1197. The last two are copies of the same docu- 
ment. ^Ifsige was a common name at that time. 

•Ibid., No. 1214. 

w/Md., No. 1224. 

^Florence alludes to a dlspensator in Harthacnnt*s reign (I, 194), but while 
dlspensator and dlshthegn may have meant the same to him, they did not to 
the Anglo-Saxons generally. To ^Ifrlc dlspensator meant reeve. See G^neHa, 
48:16, 28; 48:19; 44:1. Cf. Pastoral Care, 68 (brytnere). Kemble and Green 
Identify the dlspensator with the chamberlain. Bam. in fSng., II, 106; Oonqu, 
of Eng., 528. 

^Liber de Byda, 288, 290. 
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porary sources. Such an office might have been commensurate 
with such an ambition as Harold's at the time when the statement 
was written, but not at the time indicated. The charters give us 
little help. A document dated 1060 has the signum RaulH regis 
dapiferi and the signum Asgcpri regis dapiferi,''^ But as we shall 
find that Eldward had two stallers bearing such names, I am in- 
clined to consider this the work of a forger or of a later copyist 
who did not know what staller meant.'* A charter of two years 
later has the signatures of Adzurus regis dapifer and YUngtis 
regis dapifer?^ It is possible that we again have the names of 
stallers, that Adzurus is Asgarus and Yfing, [LJifing. It will not 
do to assume, however, that staller and dapifer are equivalent 
terms: historically the two offices are wholly distinct, and they 
also seem to differ in functions and in relative importance.'* It 
is in Domesday that we find the most reliable references to Ed- 
ward's stewards, and these are by no means satisfactory. Ednod 
dapifer held five manors in Edward's day,'' and of nine hides 
belonging to that king in Huntingdon Alanus his dapifer held 
two.'« 

In addition to the seneschals who served the king directly, 
there were other officials with similar duties serving the various 
members of the royal family. Among those present at Wynflaed's 
suit (in iEthelred's reign) was 'iEfic the dish-thegn of the ethel- 
ings/'* Some time in the same reign iEthelstan Etheling willed 
eight hides to '^Imere his seneschal.'*® About the year 1006 the 
etheling Edmund purchased certain lands, his dish-thegn Leof- 
wine witnessing the transfer.*^ 

On the duties of the dish-thegn the sources are not very ex- 
plicit. "His especial business was to superintend all that apper- 



WJT. C. D., No. 808. 

^The difficulties that the Normans experienced in their efforts to comprehend 
Bazon terms is well illustrated In a passa^ from Michel's Chroniquea AngUh 
Jforwiandet, 284 (quoted by Ellis In Introduction to Domesday, XXIX, note) : 
BMgarius regie procurator aule, qui Angllce dicltur stallere, i. e., regnl Tezllll- 
fer. 

"jr. O, D., No. 816. 

"See Chapter VII for a discussion of the stallershlp. 

''I, 69: Haec V manerla tenult Ednod dapifer T. R. E. He seems also to 
haTe been staller. See Eng. Hist, Rev., XIX, 92. 

**I, 206b: De eadem terra habult Alanus dapifer ejus II hldas. 

** Jl. C7. D; No. 698 : »flc ^ara apNlinga dlscten . . . 

**/MdL« No. 722: ...^Imere minendiscOene... 

^Md., No. 1802: .....Lofwine eOelinges dlscOen... 
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tained to the service of the royal table, under which we must 
probably include the arrangements for the general support of the 
household, both at the ordinary and temporary residences of the 
Idng."®* With this general statement the subject will have to be 
dismissed." 

Of the fourth great official of the Germanic courts, the master 
of the horse, I shall have something to say in a subsequent chap- 
ter. We have no reason to think that he was an important 
official at the English court before the Danish djmasty. In the 
tenth century, the glorious period of Anglo-Saxon kingship, the 
inner circle of the royal household service counted but three dig- 
nitaries : the butler, the chamberlain and the seneschal.** 



■Kemble, 8am, in Eng., II, 109. 

"On this matter Continental analogies throw bat little light. See Walts, 
D. V. G., Ill, 499 ; VI, 329 ; Brunner, D. R. O., II, 101. 

** Since the aboye was written J. H. Bound has published a paper on **The 
Household of Edward the Confesmr" in Bng* BUt. Rev., XIX, 90-92. In this 
he appears to include the marshal, the constable and the treasurer among the 
high offlciaJs of that king. I have elsewhere in this diapter given my reasons 
for identifying the treasurer with the chamberlain ; the Henrlcus Thesaorariua 
ttiat Bound refers to evidently held the office of treasurer at the time when the 
survey was made (see Dometdaiif, I, 49) ; but there is no evidence that he served 
Bdward In that capacity. He was one of the tenants-in-chief in William's 
day. There is a reference to a constabularius who held such an office in EM- 
ward*s day (45i<f.« I, 161) ; but elsewhere the same person is spoken of as 
«taller {IMA,, I, 146b, 148b, 218b). I conclude, therefore, that SSdward had no 
constable at his court. It Is, of course, possible that the duties of such an 
official may have been exercised by the staller. Bdward evidently had a mar- 
shal, but he does not seem to have been classed with the more important officials. 
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CHAPTER VI. 



THE KING'S PRIEST. THE CHANCERY. 

The royal household in the middle ages had its ecclesiastical as 
well as its secular side.*' The king's priest did not rank with 
the high officials of the palace in dignity, yet, his influence in 
affairs of state was far-reaching and profound. It is true, the 
importance of the chaplainship would depend largely on the 
character of the chaplain. When Wilfrid was growing into 
maturity, the Northumbrian king, wishing to make him his *in- 
ficparable companion/ asked that he be ordained to the priest- 
hood.'* It is readily seen that with such an aggressive, almost 
gigantic spirit as the king's religious guide, the policies of gov- 
ernment would to a large extent be determined in the royal chapel. 
However, the bishop decided that Wilfrid was better fitted for 
episcopal duties, and he never became royal chaplain. 

The first priest connected with an English court of whom we 
hear anything was the one who accompanied the princess Bertha 
when she left Gaul to become queen of Kent.*^ But this man of 
God, Liudhard by name, does not seem to have made his presence 
felt among the Kentish people to any appreciable extent. Of a 
different type was Paulinus, the spiritual adviser of Edwin's queen, 
through whose persistent efforts the conversion of Northumbria 
was begun.** Bede mentions several other royal chaplains serv- 
ing at Northumbrian courts,*' but after his time we hear little of 

"The snbject of the royal chapel la dlacussed by Eemble in Box. in Eng., II, 
118-17; alao by Green In Oongu. of Eng., 524-2S. Green's dlscaaslon contain! 
« great deal of information, but hUt nae of aonrces has been nncrltlcal and his 
coDdnslons are often incorrect. 

»Hi9i. York, I, 18. 

"Bede, H. B., l, 25. 

M/Mtf.^ II. 9. HUi. York, I, 853. 

**Abont the middle of the serenth century a priest Utta, "multae grayitatls 
ac Teritatls rir," brought Eanfled from Kent to become qneen of Northumbria. 
Beds, H. E,, III, 15. He may have been a royal chaplain. Eanfled broagl)t 
lier. own confessor with her, a Kentish priest named Romanus. Ibid., Ill, 25. 
In MO the Northumbrian king had a confessor whose name was Caelln. IHS., 
m, 28. In 666 one Badhed was chaplain at the same court. n>id.. Ill, 28. 
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the king's priest before the reign of Alfred."' Asser speaks of 
flie chaplains — capellonos suos" — serving at Alfred's court, and 
names two, "Ethelstan and Werewulf. ..Mercians by birth and 
erudite."" The king himself names two more, Grimbald and 
John." But he speaks of these as his teachers rather than as 
his confessors. Ecclesiastics were numerous at Alfred's court, 
but the king called them not so much because they were holy 
men as because they were learned." 

During the reign of Alfred's successor, the king's presbyter 
seems to have been especially honored: he was admitted to the 
circle of the wise. At least we shall have to suppose that the 
presbyters who witnessed Edward's charters were, some of them 
if not all, the king's own priests. The documents bearing such 
signatures are comparatively numerous in this reign.*' When 



"Accordlni to Atfred'i Ibwi (38, 2) OshtlDg In the {ircMOMi ot tbe klnf*! 
prteat was pnnlaheil b; a bcBT; floe. But the fact tbat the prieit Id tbia caaa 
la conpled Tltb the eBldormaD'a deput; iMda me to tblnk that tbe law doei out 
retec to the court chaplain, but to tbe pariah prleat Bctlni In an offlclaJ eapadtj 
■t the folk-moot. 

•Tetrle'i Moniimenia, 496. 

"Ataer (Oilea' tranalatlon) : 81> Old Bug. Olirom., 70. 

"Id tbe Prclaee to Urcgory'a Pa*tarat Oart. On the aubject of AlfTAd'a chap- 
lalna aee riummer, M/rea. I, 138 It. 



learned from Plesmund m; arcfablahop. 
in m; maaa-prleat.' It it not probable 
roral court : but >ome time or other 
Ice. It will be remembered tbat Aaaec 
dlTlde bla time, glTlDi certain montha to thS ktnf. Plummar 
'eatabllabed, probftblr after tbe eiucple of Charlea the 



•Trelaee to Patloral Care: 'Kren aa 
and from Aaaer m; blabop, and from J 
that all tbeae were continuoDalr at tb 
they had been In the kln^a peraonal 

think* that 



Oieat. a Court ■ 
elaaaea. In which b 
Alfred, 13B. 

"Uat of preabytera whose algnature* o 
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we consider the number of bishops and duces who were also 
present as witnesses, it seems clear that most. of these charters 
must have been issued when the national council was in session. 
The normal number of presbyterial signatures is four, though 
the earlier documents frequently have more. The names of 
Werulf,** Beomstan and -iEthelstan are found with great regu- 
larity as the appended table shows. The same is true of Tata 
and Ealhstan ; the latter apparently succeeded the former, as the 
last document bearing Tata's name is the first in which Ealhstan's 
signature occurs.*^ 

After the death of Edward the power of the presbyter seems 
to have declined. iEthelstan thoroughly reorganized the witan** 
and the priest disappeared.'* In the succeeding reigns up to the 
accession of Cnut, the sources have little to say about the king's 
chaplains except as partakers of the royal bounty.^ Cnut seems 
to have revived the custom of calling in his priests to witness 
land transfers. There are, however, only eight documents given 
during his reig^ that have presbyterial signatures, the earliest 
dating from 1024.' Six of these bear Eadwold's name ; four have 
Stigand's signature ; -^If wine has signed three ; eight other priests 
have witnessed one document each. In the charters of Edward 
the Confessor such signatures are met with quite frequently.* 

The position of confessor at the royal court was no doubt both 
an honorable and a profitable one. In Eadred's will the king's 



**£. C. D., No. 1094, has Werulf dux whlcb may be a scribal error for Wemlf 
pretbTter. 

''Tlie list of presbyters would be materially reduced if we omit No. 1088 in 
Kemble. This charter relates wholly to ecclesiastical affnirs, and the priests 
whose names appear In this document only may have belonged to the episcopal 
and not to the royal honsehold. 

**See Stubbs, 0. H., I, 140. 

"Two charters of 031 haye the signatures of ''Godesscealc sacerdos minister**. 
JT. O. D., Nos. 1104, 1106. But it is not clear that thlB priest was a royal 
diaplaln. Cf. No. 1185, where there Is an allusion to "Godescallus abbat 
abbnndnnlae*'. The charter is an evident forgery, but the scribe may have been 
oorrectly Informed as to the name of the abbot at this period. 

^ Birch. OartuL, No. 808. Edmund, 045. A grant to "culdam presbytero meo, 
«nl nomen iEthelnodos**. K. C. D., No. 1165, Eadred, 048. Signed among 
othsra by Heremod presbyter who apparently was a court prl<'Bt. Birch, Oariul,, 
No. 1288. Athelflcd second qneen of Edmun^ wills two hides to each of her 
two priests, Alfwold and JBthelmer. K. O. D., No. 1200. Eadwig (956) endows 
his *'fldell Byrthelmo presbytero" with lands at Cenlgton. Soon afterwards 
the grantee disposes of these lands and In this transaction he appears as 
Mshop. Ibid,, A>o. 1201. 

■JT. C. D., Nos. 741, 743, 745, 746. 751, 1318. 1322, 1324. 

•See ibid.. Not. 767, 791, 792, 793, 796. 800, 813. 
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chaplains rank next to the great palatine officials, the seneschal, 
the butler and the chamberlain: 'and to each of my mass-priests 
that I have appointed to attend on my relics, fifty mancuses of 
gold and five pounds in pennies, and to every one of the other 
priests, five pounds.'* We shall have to conclude from this that 
the number of ecclesiastics at court must have been comparatively 
large.* It seems likely that each of the principal members of 
the royal family had his own confessor or chaplain.* Some of 
them must have had several.^ I have been able to find the names 
of more than twenty persons who were royal presbyters in the 
days of Edward the Confessor.* The greater number of these 
appear in sources that cannot be questioned, such as the Qironicle 
and Domesday. 

The chaplain's reward was land," or an abbacy, or a bishopric, 
as soon as a vacancy should appear. I have already suggested that 
the king's confessor, if a man of strength and spirit, would be a 
powerful factor in shaping governmental policies, and might thus 
give the church undue influence in the state. But the institution 
was two-edged; more often it helped the king to maintain his 
position as lord of the Anglican church. The chaplain might 
become strongly attached to his lord and thoroughly subservient 
to the king. His chaplainship might also become a stepping- 
stone to higher honors. In the Northumbrian kingdom episcopal 
appointments seem generally to have come after service in the 
king's chapel.^*^ There is, however, little evidence that the Eng- 



« Birch, Cartuh, No. 912. (The trannlatlon Is from Liber de Hpda, 849.) 

■Chaplains were also numerous at the CaroIIngion court. See Waltz* D. V. Q., 
Ill, 525. 

•Cf., iJAd., Ill, 525: Die Gemahlln des KOniga oder Kaisers hatte elnen 
elgnen Capellan. 

Attention has already been called to the queen's chaplains mentioned by Bede 
and to the priests endowed by queen ^thelflcd in her will. iBthelstan Eithellng 
also remembered his mass-priest In his will. K. C. D., No. 722. The qneen*« 
priest Walter was given a bishopric In 1060. Flor. Wig., I, 218. 

^See Birch. CartuL, 1288. ;rthelfl»d*s will. 

•Of. Green, Congu. of Eng., 526-27. 

*The royal grants to presbyters In the ninth century have been referred to. 
Domeadcky mentions several of Edward's priests as landholders. "Wlmarn* 
presbyter regis" held two small areas in Buckingham and Bedford. I, 151, 210b. 
"Bsmellt capellanus regis Edwardl*' had a little plot of ground in Kent I, lb. 
Bdward la also said to have given certain lands in Huntingdon to "Vltall et 
Bernardo presbyterls suls". I, 208. 

'^Caelin did not get such a position for himself, but he may have been In- 
fluential in securing It for his brother. Bede, E. B., Ill, 28. Badhed, after 
aerving some time as royal capellanus, became bishop of Llndsey. Flor. Wiff., 
J, 248. 
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lish kings tried to control the church through the episcopal patron- 
age before the Danish period.^* Three of Cnut's chaplains are 
known to have been rewarded with bishoprics : ^Elfwine in 1032,** 
Duduc the next year" and Eadsie in 1038.^* Stigand, another 
of Cnut's presbyters, received similar honors in Edward's reign. 
Cnut's policy in church appointments was continued and further 
developed by Edward the Confessor. Apparently the king had 
but little worldly goods to spare for his friends,** but with offices 
he was more liberal. Giso," Heca,'* Hereman,*^ Stigand,** 
Ulf,** and William,** all of the king's own chapel, were g^ven 
episcopal sees in this reign. Kynsige whom Edward made arch- 
bishop of York was probably one of Cnut's chaplains.** Walter, 
the queen's priest, was also rewarded with a bishopric.*' Leofric, 
chancellor and doubtless king's presbyter, was placed in charge 
of two western sees.** Godric, the son of one of the royal chap- 
lains, received an abbacy.** Regenbaldus was elevated to the 
chancellorship.** It is not strange that this persistent policy of 



"Bzamples are Alfred's appointment of Plesrmund to the see of Canterbury 
(Plnmmer, Alfred, 189), and the advancement of Byrhtelm in 05tt. See JT. 0. D.< 
Noc 1200. 1201. 

»iL. B* Ohnm., 1082 : [Vacancy Jn the tee of Winchester.] And ^Ifwine |)S8 
CTnget preost feng t)flerto. 

^StuMw, Reg, Bacr. Angne., 19. Of. K, O. D., No. 1818. 

>*Jflor. Wig., I, 198: ..regis capellanus Badsius in archleplscopatam succes- 
■It. But be seems to have received episcopal honors In 1085. See Stubbs. 
R€g. Boor, Anglic., 19. 

"On the landed estates held by Edward's priests see the references to Dwnf^ 
4mif cited above. 

M£. C. D., No. 885: [Wells, 1061.] Sclatls nos dedlsse Gisoni presbytero 
noatro eplscopatnm hone apud vos. 

^^A.'B. Ohron., 1046; also 1045, 1047, 1048: [Sussex, 1047.] Heca clnges 
preoat feng Oarto. 

**IhiA., 1048 : [Bamsbury.] Hereman ^e8 cynges preost feng to I>am biscoprice. 

»/Md., 1042: [Bavt Anglia, 1043.1 Stigand preost wes gebletsod to bia- 
eope to Baatenglum. Of. K. O. D., Nos. 751, 1818. 1822. 1324. 

^IHB,, 1049: [Dorchester, 1050.] Eadwerd cing geaf Ulfe his preoste Iwt 
blaeeoprlee. 

^IHd,, 1048: [London, 1050.] ...and wes Wlllelm I>fP8 cynges preost geha- 
dod iMerto. 

»Ibia., 1058. Btubbs {Beg. Boer. Anglic., 20) gives the year as 1051. Kyn- 
sige signed one of Cnut's charters as presbyter in 1026. K. O. D., No. 748. 

■Jl0r. Wig., I, 218: (1060.) Bt Herefordensis praesulatus. . .capellano Bd- 
glthaa reglnae Waltero Lotharingo est datus. 

^IHd,, 199 : [Bxeter and Crediton.] . . .regla cancellarlo Leofrico. . .datus est 

praMolatiu. 
*lMd., 211: [Wlnchcombe, 1058.] Oodricum, regis capellani Godmanni flllom 

•MMrtem eonatltiieret. 

■Bcgnbaldna will be discussed later in this chapter. The corrections and ad- 
dltlOBS IB brackets are mainly from Btubbs. Reg. Boor. Anglic., 19-21. 
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selecting the spiritual lords of the realm from the king's own 
immediate household should have produced dissatisfaction and 
even opposition.*^ The practice, however, did not originate in 
England; it is at least as old as the Carolingian monarchy. 
Charlemagne not only exercised complete control over episcopal 
appointments,*' but also selected the prospective candidates and 
had them trained at his own court. 

The royal chapel at the Frankish court was directly in charge 
of a chief presbyter to whom all the other chaplains were sub- 
ordinate. He was usually known as the summus capellanus or 
archicapellanus,*^ and his office carried with it great influence in 
ecclesiastical affairs not only at the local court but in the empire 
at large. It seems likely that such a dignitary existed at the 
Anglo-Saxon court also; but on this point our sources maintain 
an absolute silence. 

In addition to their priestly functions'® the clerks of the royal 
chapel may have had certain notarial duties.'^ Documents were 
regularly issued on the king's authority, and it is difficult to see 
who but some ecclesiastic could have produced them; for the 
knowledge and skill necessary in drawing up such documents in 
those days were not inconsiderable.'* As a rule, the early English 
charters do not state by whom they were written ; there are a few 
exceptions, but many of these are spurious or at least doubtful." 
An examination of these will reveal the fact that nearly all, the 
doubtful and the probably genuine,'* claim to have been drawn up 



*'See Kemble, Btue. in Eng., II, 116. 

« Waltz, D. V, a.. Ill, 420. 

»/Wd., 617 ff. 

**For the duties of the chaplains at the Caroliiiglan court, see ibid., 622. 

"Cf. ibid., 623 ff. ; Brunner, D. R, G., II, 114. 

■■For the state of learning in early England, see Plummer, Alfred, 81-82. 

■•In two of Ine's charters {K. O. D., Nos. 46, 48) dated respectively 699 and 
701, Winberht Is represented as being the scribe. The first of these is clearly a 
forgery; the second, a wholly different document, may be genuine. More than 
doubtful are two documents dated 606 (ibid., Nos. 3, 4) and approved by "Ange* 
mundus referendarlus.'* The referendarlus was a Merovingian official ; his title 
seems never to have been bom by any EInglish functionary. A charter dated 
682 (Birch, Cariul., No. 62) contains this statement: **Bgo Aldhelm hane 
scedulam scripl et subscrlpsi.*' He may have t>een the Aldhelm who was abbot 
of Malmesbury six years later. See ibid.. No. 71. A rather suspieloua charter 
ttom 708 was ostensibly drawn up by Tllhere the Idng's priest. Ibid,, No. 268. 
See also K. C. D.p No. 665 (a very questionable document) : Ego Aldred abbai 
. . . .hanc libertatis singrapham scripsi. 

M£. o. D., No. 1101 (Nos. 1196 and 1197 are eoplei of this) : Bfto Daniel, 
labente rege, hanc syngrapham dictaol. Daniel waa biihop of Rocheater at thla 
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by some ecclesiastic; also that the scribe usually did not reside 
at court •• The series of such documents extends well past the 
middle of the tenth century." 

This leads directly to the question, was there a royal chancery 
in Anglo-Saxon times? The evidence just presented, though by 
no means conclusive, declares against the existence of such an 
institution at least before the reign of iEthelred. It is true, these 
charters may be exceptional ; but in that case the existence of a 
chancery would be a matter of common knowledge. In a Sup- 
plement to iElfric's Vocabulary, which cannot be earlier than 
-Sthelred's reign, we find cancellarius defined as scriniarius or 
T)urthegn.'" It is certainly possible that the keeper of the king's 
strongbox might also act as royal notary; but the probabilities 
are that the glossarist was trying to explain a term that he did 
not clearly understand. 

Earlier students of Anglo-Saxon history looked on the English 
chancery as a most ancient institution. Lappenberg traced it 
back to the reign of iEthelbirht of Kent.'^ Spelman found it in 
the days of Edward the Elder.'" "From Edgar," according to 
Palgrave, "the office may be traced more distinctly.'***^ But recent 
writers agree with Kemble that not "till the reign of Eadweard 
the Confessor is there the slightest historical evidence in favor of 



time, 956. See Stubbs, Reg. 8acr. Anglic., 15. K. O. D., 1166 : Ego Dunstanus ab- 
baa Indlgnus cartulam, Inde imperantc domino meo rege Eadredo, composui, et 
proprlls dlgltlB melB peracripsl. Dunstan wasr abbot of Glastonbury. The 
charter is brief and business-like. In every way worthy of the great prelate. 
(949.) Ibid., No. 034: Ego Wulfsle eplscopus banc chartulam. . . .perscrlbere 
InssL (067.) 

"A document from the middle of the eighth century closes with this sentence: 
*Alda, the king's gefera, he wrote it.' K. C. D., No. 95. It is possible that 
gerefa waa intended instead of gefera: the latter, however, Is a good Saxon 
word meaning companion. Alda may have been a man of learning occupying a 
jNMition at court like that of Asser in Alfred's time. 

**An apparently genuine charter from 1065 seems to have been composed by 
"Brihtrlena abbas". K. O. D., No. 817. 

"Voeab., 190:19. 

*Hi9t, of Eng., II. 381: "As early as In charters of iT:theIblrbt of Kent we 

■ meet with a Referendarius, probably the same dli^ity as that bearing from the 

tlma of Eadward the Elder the name of (^ancollor.'* Cf. Kemble. Sase. in Eng., 

II, 114, note. In K. O. D., Nos. 3, 4, an Angemundns referendarius Is men- 

tlonedp bnt these two charters are glaring forgeries. 

■^Palgrare, BngH$h Common tcealth, II, 345. 

'/Md. The author was evidently deceived by the many forgeries purporting 
to emanate from Edgar's councils and of which No. 656 In the Codex may serve 
u an example: "Lam decreulmus roborare et de slgillo nostro lusslmus slg 
illare." 
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such an office."** That a chancery existed just before the Con- 
quest cannot be doubted. Much of the evidence for such an 
institution in Edward's day is, indeed, questionable ; but we shall 
not be able to reject all. Florence of Worcester tells us of a 
Leofric chancellor who was given episcopal honors in 1046." 
There is a grant of lands to Harold dated 1062 which is witnessed 
by Regenbaldus regis cancelUmus.** Several evident forgeries 
also bear the signatures of this same priest or chancellor. His 
name and title also occur in a document drawn up in the Saxon 
idiom and apparently above suspicion, a donation to the Old 
Minster at Winchester, witnessed by 'Edith the lady, Stigand the 
archbishop, Harold earl and Rengebold chancellor.'** "He occurs 
repeatedly in Domesday, where he is distinguished as 'Canceler,' 
'Presbyter' and *de Cirencestre.' "** He seems to have been one 
of the few officials of Edward's court who were taken into the 
service of the Conqueror.** 

The chancellor was the chief scribe of the roval court All the 
king's secretarial forces were subject to his orders. His principal 
duty was to prepare the royal documents or to have them properly 
drawn up by his notaries.*^ He was also the customary keeper 
of the royal seal,** and so closely is this symbol associated with 
the chancellor's office that when we find the one we should expect 
to find the other. There is little evidence for the use of a seal 
before the Confessor's time.** The historian of Ramsey, writing 
in the twelfth century, tells us that none of the charters belonging 



^Bam. in Bng,, II, 114. See also Stubbe, O. H., I, 881; Oreen, Oon^u, of 
Bng., 526. 

^Flwr. Wig., I, 199. I see no reason for doubting the statement. It Is true, 
the autbor wrote after the Conquest and his aathority Is unsupported, but Flor- 
ence seems to haye had exceptional advantages for getting Information relatlye 
to his own time and region. Leofric was given sees not far from Worcester. 

«jr. (7. D., No. 818. 

**Ihid., No. 891: Rengebold cancheler. Cf. Bng, Hi»t. Rev., XI, 782, note. 

*■ Round, Feudal England, 421. 

«*In one of his charters (quoted by Round In FeudaA Bngland, 422) WUlUm 
speaks of Regenbald as his priest, "mlnan preoste.*' 

«YCf. Walts, D. r. Q., Ill, 518-615 ; Freeman, V, 0„ T, 290. 

«Cf. Btubbs, 0. H., I. 881. 

^0fra*s seal, found attached to a document In a French monastery, may be 
left out of account as the charter cannot be genuine. For the document see 
Blrdi, Oartul., No. 259. Cf. Sterenson's dlseDSslo& la Bng, Eitt. Rev., YL 
786-42: The Old English Charters to St Denis. The words slglUabant and 
slglllare occur occasionally In the charters, but I do not beliere they will bt 
found In any genuine document. 
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to that establishment and dating from Edgar*s day had seals.^ 
He also tells us that the charters from Edward's reign were 
provided with such authentications.*^ The Confessor's seal is, 
furthermore, mentioned in the most reliable sources of the period, 
the Chronicle** and Domesday.*' But it is probably not true, as 
certain writers assert, that Edward was the first English king who 
had a seal." In a document entitled Wynflaed's Suit, apparently 
an account of a shire-moot held some time in iSthelred's reign, 
this sentence occurs: 'Then sent the king his seal by ^Elfhere 
the abbot to the gemot at Cwicelmeshlaewe.'** If this document 
is genuine, and it seems to be, we shall have to say that the royal 
seal was used in England at least as early as the tenth century. 

The evidence before us seems to show that there was a chancery 
during Edward's reign ; that his two chancellors were churchmen ; 
that the office of chancellor, at least while Regenbald held it, was 
one of great power and profit.** There seems to have been a 
royal seal and hence, perhaps, a chancery in -Sthelred's day;** 
but for the earlier period all the evidence is negative. It should 
be said, however, that the final word on this subject cannot be 
spoken before a thorough study of originals has been made and 
the documents issued in each particular reign carefully examined 
and compared.*' 



'^Hi$toria RameHenHs, 65 : Notandam Tero quod nullls eaedem scedulae slgil- 
lomm impMMlonlbns sunt munitae. . . . 

"/Md.^ 161, 107. 

*"1048 : Oa com Sparhafoc abbod to him mid Imps cyngea gewrlte and insegle. 

**!, 78b: ...in Ipaa aecclesia inventus est brevls cum sigllio R. E. See also 
]ip. 208, 874 et passim. Much of the Domesday evidence on this point has been 
collected by Freeman. N. 0., Y, 626, note. A few of the impressions of the 
Cdnf^ssor's seal seem to have been preserved ; Bl^ch describes three of them. 
8ce OataiOff of SeOit i» the Department of M88. in the BHtUh Museum, I, 2-8. 

■'Btnbba, O. H., I, 881: "Edward the Confessor, the first of our sovereigns 
who had a teal, is also the first who had a chancellor." For a similar yiew see 
Oieen, Conqu, of Eng., 526. 

*f . C D., No. 698 : I>a sende se cyning be SBluere abbude his insegei to I>am 
gCBiote 0t cwlcel m ca hlcwc . • • 

■*Begenbald held land in five counties and controlled the revenues of slxteoi 
dnirchet. Bee Bound, Feudal England, 426. 

■'TIm introduction of the chancery into England will be discussed in the con- 
dvdlnf chapter of this study. 

■*The subject will doubtless be exhaustively treated in Stevenson's forth- 
coming work. The Anglo-Bawon Chancery. Stevenson's view of the general quea- 
tScn la presented briefly in Eng, Hut. Rev., XI, 781-44. See also Bounds 
#citJal England, 421-80 : Regenbald. 
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CHAPTER VII. 



THE INNOVATIONS OF CNUT AND THE DANES. 

That the Danish conquest of England should have produced 
certain changes in the institutional life of the conquered nation 
seems inevitable. The new king was a Dane ; his councillors and 
trusted men were aliens like himself. His court seems to have 
been largely Scandinavian not only in personnel (as appears from 
the signatures to Cnut's charters) but in speech and spirit. The 
praise-lays that the Danish conqueror heard at his reg^l banquets 
were not such as would delight a Saxon ear.** The influence of 
an alien court on the constitutional development of a people is 
a matter of great importance.*® With the general question of 
Scandinavian influence the present study is not concerned. This 
chapter will be limited to the consideration of two institutions that 
appeared in England with the Danish dynasty : the stallership and 
the royal guard or corps of house-carles. 

With regard to the staller the view commonly held is that this 
office was equivalent to that of the earlier horse-thegn** and that 
it may have been borrowed from the Prankish court,** as the 



■*See C. p. B., II, 165-56. Only a few fragments of the poetry sung In praise 
of Cnut have com% down to us. 

<oAb a rule writers on I':njsrllsh history conclude with Green {Jlistory of the 
EnglUh People, I, 100) and Stubbs (0. H., I, 219-20) that the influence of the 
Northmen In the shaping of Anglo-Saxon Institutions is a negligible quantity, m 
the luTaders, having essentially the same speech and customs as their brethren 
In Britain, could have but little to contribute. On the other hand, Steenstrnp, 
the Danish historian of the viking age, finds the legal and political systems of 
Old England permeated with Norse terms and Institutions. While few would 
accept all of Steenstrup's conclusions, no one who has examined his work will 
deny, that he has shown, that the earlier English opinions on this subject ate 
untenable and that for an adequate understanding of the Institutions of England 
In the eleventh century a considernble attention must be given to Norse sources. 
See Normanncme, especially Vol. IV, Danelag. , 

•See chapter VIII. 

MLappenberg, HUt. of Bng., II, 881 : In the Instance of the Ifarshal eren 
the usual Anglo-Saxon denomination of stallere (comes stabull) indicates Its 



LARSON — THE OLD ENGLISH COURT. 147 

Anglo-Saxon title staller (supposedly derived from Latin stabu- 
larius or comes stabulf*) seems to indicate. Till recently it was 
thought that the Norse stallari was this same Old English official 
introduced into Norway, perhaps some time in the tenth century.** 
It is my purpose to show that the converse is more probably true : 
that the stallership is Norse in name and origin, and that it came 
into England with the Danish host.** 

The earliest appearance of the Norse staller is in the sagas 
dealing with the times of Olaf Trygvesson about the year looo.** 
He appears in the reign of Saint Olaf as a most important state 
official;*^ there can be no doubt that Bjorn, the staller of that 
reign, is an historic person. But even if we reject the accounts in 
the sagas of the two great Olafs, we still have in the court-poetry 
of the time sufficient evidence for the existence of such an official 
among the Northmen in the early part of the eleventh century. 
Sighvat the Poet, the roving scald who sang the exploits of 
Cnut 'the Mighty' at the English court, alludes to the Norwegian 
staller in his poems.** In the English sources this official appears 
for the first time in one of Cnut's charters;** the document is 
undated but was probably given in the year 1032.''* During the 
Confessor's reign the title occurs frequently, but nearly always 
in legal documents only.''^ 

If the staller's office is of Norse origin, the institution must be 
studied in the light of the Norse sources rather than of the 
Prankish. It may be urged, however, that, even if it did come 
into England with the Danes, the etymology of the term shows 
an unmistakably Frankish-Roman origin. But it does not seem 
necessary to derive stallari from stabulator or any other Latin 



Roman origin; for he is seldom designated 'cynlnges hors-thegn.' Of. Kemble* 
Bam. M Bng., II, 108 ; Green. Conqu. of Eng., 523. 

."•Btnbba, C. H,, I, 888, note : Tbe name is derived from the eomes 9t4amU of 
the Byiantine court. 

•*flee 8. A. D., Ill, 166 : Keyser, Bfierladte Bkrifter, II, 81, note. 

•Of. Steenstmp, Danelag, 125, where the subject of origin is briefly treated. 
Stcenatmp was the first to suggest that the Norse term stallari is probably older 
than the Anglo-Saxon stallere. 

••See Fomwumnmaoa, II. 881. Of. Keyser, EfierladU Skrifter, II, 80. 

•^Bnorre, Bi. Olaf 9 Saga, 55. 

••O. P. B., II, 129, 184. 

••jr. (7. D., No. 1827 : I>ored steallare. The name Is Danish. 

**It beam the signatures of bishops JElfslge and .^Igelric (^thelrlc). The 
former died in 1082, the same year In which the latter received his appoint- 
ment. See Stubbs, Reg. Bacr. AngUc, 18. 10. 

"It occurs once in the Chronicle (1047) : man utlagode Osgod stallere. 
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term of like import; it seems much more natural to connect it 
with stallr, an Old Norse word meaning much the same as modem 
English stall,''* This word has a Germanic origin and is only a 
distant relative of the Latin stabulutrk'* 

The stallership was of great importance in the North during 
the eleventh and twelfth centuries. Langebek believes there was 
such an official in Denmark as early as Cnut's reign f^ the proba- 
bilities favor this view ; still, no historic example can be produced 
before 1085.^* Several are known to have bom the title in the 
next century ; but after 1200 the dignity declined and was over- 
shadowed by that of the marshal.'* The position of the staller 
in Saint Olaf's household may best be illustrated with a citation 
from Snorre's history: *King Olaf located his court at Nidaros 
[Throndhjem]. There was built a large kings-hall with doors 
in both gables. The king's high-seat was in the middle of the 
room f on the inner side sat Grimkell his court-bishop, and next 
him his other priests; on the outer side sat his councillors. In 
the other high-seat opposite the king sat his staller, Bjom the 
Stout, and next him the guests. ''• Thus the staller was next to 
the king in dignity ; by the time the Hirdskraa'^ received its final 
form, he ranked second among the court officials, the chancellor 
holding first place. 

That the English staller occupied a correspondingly high posi- 
tion, the sources clearly indicate. In a twelfth centur>' account 
of the miracles of Saint Edmund, Osgod Clapa, at one time 
staller, is spoken of as of so great power, 'that, as standing next 
to the king, he was not to be feared less than the king himself.*^* 
This, of course, is gross exaggeration, still, it testifies to Osgod's 
great fame. In Hermannus' work on the same subject, he is 



"It is used in this sense in the Eddie poems of the early tenth century. See 
O. P. B., I. 227, 309. Keyser suggested this etymology in his work on the 
mediaeyal constitution of Norway. Efterladte Skrifter, II. 81. 

"See Klnge, Etymoloffisches Wdrierlmoh, 

^*8. R. D., III. 156, note. 

^Ihid.: An. 1085, Petrum stabellarlum invenlmus. 

''^I'bid.: Sub Waldemaro II et postea stabularii tltulus et dlgnltas vilescere 
et ezolere coepisse, inque ejus locum liarescalcl nomen et offlclum Inolscere 
Tldetur. 

"Near the north wall. 

^Baini Olaf 9 Saga, 55. 

"A law goYeming the royal household in Norway, amended and promulgated 
by Magnus Lawmender (1263-^0). 

^Memoriai9 of Bt. Bdmvnd*9 Abhey, 1, 185: ....ut ncondas a rege noo 
mlnufl qaam rex ipse cunctia formidandua haberetur. 
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called major domus^^ The importance of the office is also ap- 
parent from the language used in contemporary charters. In 
the king's writs, usually composed in Old English and peculiar 
to the half century just preceding the Conquest, the staller is 
frequently addresed along with the earl and the bishop.^* From 
this juxtaposition of earl, bishop and staller we should infer that 
the last named had some authority in the shire. But I cannot 
find that any particular territory comes under the exclusive 
authority of any particular staller.^' The great prominence of 
this official also appears when we consider him as a land-owner, 
'^sgarus a certain staller' is spoken of in the Historia Eliensis 
as having forcibly seized on lands belonging to the monastery of 
Ely." The 'land-hunger' must have been strong in him; an 
examination of Domesday will show that yEsgar staller was one 
of the greatest landholders in England at the time of Edward the 
Confessor ; he had estates almost everywhere.®** Almost the same 
can be said of Radulfus staller.^® There can be no doubt that 
the stallership was the highest dignity at the Old English court 
when the Anglo-Saxon period came to a close. 

As to the functions of this official the English sources give us 
very little information, and the Norse court-laws are of too late 
a date to be relied on for conditions in the eleventh century. The 
Norwegian staller in the thirteenth century had duties along three 
principal lines : he served as the king's spokesman on public occa- 
sions; he acted as chief and judge of the henchmen and presented 
their requests to the king ; he provided horses or other means of 
transportation for his master's journeys." But it seems, from 



■^ JfanorfcUa of 8t. Edmund' $ Abbey, I, 54 : Inter quov quldam major dommi 
OtROdclap cognomlne Yodtatua. 

■"JT. O, D„ No. 855: Badward king gret WlUem blacop, and Harold eorlle, 
and Bsgar stallere, and alle mine t>einia8 and mine holde frend on Mlddelseznm 
frendllce. Bee also Nos. 828, 843, 845, 850, 864. 

".Sagar \m addretaed on matters In Middlesex (JT. 0. D., No. 855), Kent 
(No. 828) and Hertford (No. 864) ; Eadnoth on an affair In Southampton (No. 
845) ; Robert on an Essex matter (No. 859) ; on a matter of business in Kent 
Bdward addresses the archbishop, the bishop of Rochester, earl Leofwine and 
two stallers, 2Emg!kv and Robert the son of Wymarch (No. 828). 

**ir<«<orlo BUenMiM, I, 216: JEsgarus quldam stallere... 

^Di>me9day, passim. The name appears as Asgar, Asgarus, Ansgems, An- 
gema, Esgams, etc. 

**/5ld., passim. 

"Norgm gamle L&ve, II, 411. Mnncb, N. P, H., IV, 1, 601. Keyser, Efter' 
ImSte Shrifter, II, 81. For the duties of the constable elsewhere on the CTonti- 
Bent and in England at this period, see Stubbs, O. H., I, 483-84. The Norwe- 
gian atallere differed from the constable in being primarily one who spoke to 
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the allusions to this same official in the Eddas, that his duties 
were much the same in the days of Saint Olaf and Cnut, except 
that in those days he was also a leader of the host.^^ Which of 
these duties devolved on the English staller we do not know. 
The fact that Eadnoth, a former staller, commanded an army in 
io67,^* suggests that the office may have been of a somewhat 
military character. Eadnoth must, it seems, have had some ex- 
perience as a leader in war. He may have had charge of the 
royal stables, but the sources do not show it. There seems to 
have been a lower official, a king's marshal, who looked after the 
royal steeds. Florence of Worcester, writing soon after the 
Conquest, speaks of Ecgulf, Alfred's horse-thegn as Ecgulftis 
strator regius,^ Again, in his account of the expulsion of the 
Normans in 1052, he mentions Mlfredum regis stratorem among 
those who were permitted to remain in the land.** This is, doubt- 
less, the Alueredus marescal who is mentioned in Domesday as 
holding lands in Edward's day.** There was also one Roger 
who held the marshalship before the Conquest.*' In the follow- 
ing reign the marshal was a far more important official. William 
had no staller. 

The kings of Norway evidently had several stallers at the 
same time,** though one of them may have enjoyed a headship. 

the populace on behalf of the king, and not one who commanded hit armlee. 
The *coart-law' says nothing of military datiea. 

"The poets do not speak of the staller as a spokesman, bat aa such he ia 
frequently alluded to in the sagas. See Snorre, Si. Olaf'a i9a^a> 68, 80. As an 
Intermediary between the king and hia henchmen we find BJOm. ataller alluded 
to (BjOm fell in battle, 1080). The poet praises him aa a coonaelor and for 
haying won favor for him with the King. O. P. B., II, 120. BjOm staller 
waa a leader at Stiklestad where Saint Olaf /ell (1030). At the battle of the 
RiTer Nis (1052) Ulf staller, **he the king's friend, bade na lay hla ship In 

the forefront of the battle by the side of the king's " Ibid,, II, 224. (Vlff- 

fusson's translation.) 

^A.'B, Ohnm., 1067: EadnoO stallere heom wiO gefeaht Flor, Wig,, IL 8: 
Eadnothns, qui fuit Haroldi regis stallarlus . . . . 

-A.'S. Ohron., 897. Flor. Wig., I, 116. 

^Flor. Wig., I, 210. 

•*III, 216: Comes habet unam manslonem quae Tocatur Stratona quam 
tennerunt Alueredus marescalcus et Osbemus episcopus die qua rex B. fuit tIths 
et mortuus. See Round, The Officers of Bdward the Confessor: Bng. Hi9t 
Bev., XIX, 90. 

*^Domc9day, II, 60 yidentlbus duobus homlnibus scilicet Rogero mare- 

Bcalco et quodam Anglico . . . The occaBlon was a transfer of land by Harold's 
houae^carle Scalpinus to his wife. The transaction seems to hare taken place 
while Bdward was etlll king. From his name and the fact that the other wit- 
ness has his nationality so distinctly stated, we should Judge that Roger wai 
a Norman. 

MThe Norse court-poets in speaking of the stallers frequently use the plural. 
See C. P. B., II, 129, 184, 141. 
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It IS possible that Cnut also had more than one such official at 
his court, but one only is mentioned in the records.*' There were 
in all, so far as we know, eight stallers in Edward's reign: 
Bondig, Eadnoth, JElfstan, iEsgar, Leofing, Osgod, Rodbertus 
and Roulf or Radulfus. Several of them, usually three, served 
at the same time. One of the earliest, and perhaps the most 
famous of them all, was Osgod Qapa. He was a Northman and 
probably served in the same capacity under the Danish kings.** 
His term of service ceased in 1047.*^ ^Elfstan, whose name and 
title appear in a document from 1044,^^ seems to have been asso- 
ciated with him in the office. ^Esgar first comes to our notice in 
1052 ;•• he seems to have continued staller till the close of the 
reign.* His colleagues in the years 1052 and 1053* were Leofing 
and Roulf. After the last named date we hear no more of 
Leofing. A document that Kemble places between 1060 and 
1066 has the signatures of three stallers: Esegar, Roulf and 
Bondig.* Bondus, Boding or Bondi staller is mentioned in 
Domesday, but not very frequently;* in one entry he is called 
Boding constabularius.^ Eadnoth is the only one of Edward's 
stallers whom we know to have continued as such under Harold.* 
He is mentioned but once or twice in the great survey.^ Rod- 
bertus regalis palatii stabilitor, who, as we are told by the Con- 



"f. (7. D., No. 1827: I>ored steal lare. He was eyidently a Dane. It Is 
poOTlbto tbat one TotI terred as staller onder Gnat, but the fact is not men- 
tioned In anj contemporary documeDt. For a statement of the case see Free- 
man, N. 0., I, 621 ff. 

"He waa apparently connected with Cnut*s household, as his signature is 
alBzed to seTeral charters giTen >y that king. Bee K. 0. D,, Nos. 1319, 1824, 
1827. It was at his house at Clapham that Harthacnut died. 

^A,'B, Ohron,, 1047 : Man ntlagode Osgod stallere. After he was outlawed 
Im tnmed TiUng and harried the English coasts (1049). He died In 1054. 

**An agreement between ^gelric and bishop Eadslge signed by "^Ifstan 
■tMaisre." K. C. D., No. 778. 

**/M(l., No. 950: ..and on Esgeres steal res [gewltnesse] and on Raulfes 
■teallrea and on Liflnges steallres... 

*ma,. No. 828 (1000) : Eadward king gret. . . .Esgar stallere.. 

•lUd., No. 1887. ii^lfglfu'B bequest. 

•/bid.^ No. 822. Birch (Oartul, No. 929) places it between 1052 and 1070. 
The same names occur in K. O. D., No. 813, with these titles: Esgarus regiae 
procnrator aulae; Radulphus regis aulicus; Bundlnus regis palatinus. 

«I, 14eb, 148b, 218b. 

•I, 151. 

^Jflor. W4g., II, 8: Eadnothua qui fuit Haroldi regis stallarins. . . .Of. A.-B, 
Ohrom., 1067 ; K, O, D., No. 845. 

*I, 58b: Bdnod atalre tenuit T. R. B.... There is also a reference to one 
Alnodns stalro (III, 415) who held lands in Edward's day. I take Ainodua to 
be a tcrlbal error for Eadnodus or Adnodus. 
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lessor's biographer, was present at the king's death-bed," was 
doubtless the Roberd Wymarche stme stallere to whom greetings 
were sent in a royal mandate of io66.* Rodbertus Alius Witnorchi 
became a great landowner after the Conquest. His name occurs 
almost everywhere in Domesday, though perhaps not as Edward's 
staller. 

Of the nine or ten stallers whose names have come down to us, 
the earlier three, Thored, Osgod and Tofig (if he ever held the 
office) were Danes. Bondig's name has also a decidedly Norse 
appearance. Of the later ones, two, Radulfus and Rodbertus, 
were probably Normans. The remaining three were presumably 
Saxons. 

In 1033, the year after the first mention of the staller,^® we 
note the earliest appearance of another Danish institution, the 
king's guard, usually known as the house-carles.*^ Writers on 
English history have paid considerable attention to this 'military 
household' and generally agree in ascribing its organization to 
Cnut ; but on the origin and composition of the guard, its nature, 
its purpose and its final fate, the most diverse opinions are ex- 
pressed.** The difficulty seems to be that no one has made a 
critical study of all the available sources. Of these there are 
three groups : the English documents from the eleventh century ; 
the Norse poems from the same period and, for some purposes., 
the sagas and the laws ; and the Danish histories of the twelfth 
century, the writings of Sveno and Saxo. Of these the second 
group is ignored or misunderstood by English writers," while 



*Live9 of Edward the OonfeMtor (London, 1868), 481. 

•jr. C. D., No. 828. 

"/Wd., No. 1827. 

^Ihid., No. 1318. The grantee is called a minister in the document itself, 
but in an Anglo-Saxon rubric his title is translated huscarl. 

"These will be noted In their proper places. 

^'Lappenberg (Hist, of Eng., II, 247-48) seems to haye been the flmt writer 
on this subject who also used the Danish sources. His statements are gathered 
largely from Sveno and Saxo. Kemble follows Lappenberg in almost eyery de- 
tail. Ba^. 4n Eng., II, 118-24. He makes some use of the Bnglish charters, 
but, after all, adds but little to our knowledge of the subject. Freeman (N. C., 
I, 297-98, 497-500) attempts a critical study of the Danish sources and in 
most respects his conclusions are correct, though stated with many misgivings 
and much doubt. His treatment of the subject is by no means satisfactory; 
ttill, it is, perhaps, the best available in English. Freeman wholly ignores the 
Norse sources. Ramsay (Found, of Eng., I, 418-16) gives considerable atten- 
tion to Cnut's guard, especially to its probable numerical strength. The sob- 
ject is also treated, though very bTlefly, in Traiirs BooUU Bnglattd, The con- 
tributors, Oman (I, 184) and Powell (I, 185), apparently accept the condo- 
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Scandinavian historians** pay too little attention to the first It 
should be added that Sveno's work has not, to my knowledge, 
been read in the light of other and earlier sources, as it should 
be to yield definite information. 

English writers since the time of Kemble have looked on the 
royal guard of Cnut and his successors as "only a revival of the 
comitatus"" and therefore essentially English. On the other 
hand Munch** and Steenstrup*^ trace the institution back to the 
famous viking fraternity of Jomburg in the tenth century. It 
seems probable that neither of these views is wholly correct. 
Taking up the English view first, we shall find that there was a 
profound difference between the old Anglian *hearth-guard' and 
the mercenary bands that Cnut distributed in 'camps and castles.' 
Neither the name nor the institution can be found in the English 
sources before the Danish period. Huscarl is a Norse word,** 
and one of the oldest in the language. In the Eddas it is used 
sometimes for servant" and sometimes for henchman.^ But 
when we come to the court-poetry of the first half of the eleventh 
century we find the hitter significance the dominant one.-* House- 
carle, then, is the general term for member of a royal household : 
but when the early writers speak of the English house-carles, 



dloni of Freeman and, In part, those of the Norwegian historian, P. A. Munch. 
Oreen*8 statements relative to the house-carles (History of the Engllth People, 
I, 100, Comqu. of Eng., 414-lu> are extremely unreliable. 

'^These are particularly Munch (.Y. F, H., I. 2. 473) and Steenstrup (Dane- 
log, 127-64). Steenstrup's discussion of this subject is by far the most thor- 
ough thus far produced either In FIngland or in the North. 

"Kemble, 8am, in Eng,, II, 124. Freeeman (.V. C, I, 297-08) and Powell 
iBoeM England, I, 185) accept this view. 

^*N, F. H,, I, 2, 478. Munch holds that the remnants of the Jomburg guild en- 
tared into JEthelred's service, thus forming the corps afterward called the 
house-carles. 

^''I>WMlag, 147. Steenstrup believes that Cnut*s household law, the Lex Caa- 
trcnals of Sveno, was modeled on the Jomburg laws. 

"It does not appear in the Anglo-Saxon Chronicle before 1036. 

"The house-carles of the Atla Lay (placed by Vigfusson among the oldest 
•pica of the Edda) must have t>een servants at court. They could not have 
been among the feastera for they helped Gudrun to bum the hall. C. P. B,, 
I. 51. 

••/Md., 836. 

"^Slghvat, one of Cnut's scalds, complains of efforts made to bribe St. Olafs 
booae-cmrlea. C P. B., II. 134. He says in praise of King Olaf: **We have 
both made a good bargain ; thou hast got a good house-carle and I have got a 
good llege-lord." Ihid., 140. Thlodolf describes a battle and says: **We 
Imened the number of the earl's house-carles." Tbid,, 201. (The translation! 
jure Vigfaason's.) 
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they use the more specific term pingamenn^ the whole guard 
being known as the \ingamannaliV^* The origin of this word 
is a matter of dispute: most probable seems the explanation of 
those who derive it from Anglo-Saxon pegnung^ fenung or 
Vening, meaning service.** The form 'thenigmen' occurs in Al- 
fred's will and evidently means trusted servant.*' The genitive 
form appears in 'theningmannagemot/ a word that occurs in a 
document from Edgar's day.*® The Norse 'thingamanna' could 
easily be formed from *theningmanna.' 

When we come to consider the corps of 'thingamen' as an or- 
ganized guild, it will become clearly apparent that the institution 
as well as the name was unknown in England before the last 
great Danish invasion. But before proceeding with such an 
examination, it will be necessary to consider the argument of 
those who connect the corps of house-carles with the mighty 
comitatus of Jom. During the period of the viking-raids the 
Danes established themselves among the Slavic Wends in the 
region of present Pomerania. To guard their interests there 
they built the famous stronghold of Jomburg,*^ near the town 
of the same name.*® This was the retreat of the Jomvikings, a 
brotherhood of pirates, bound by laws and regulations which the 
sagas give quite circumstantially. Membership was limited to war- 
riors between the ages of eighteen and fifty. Every viking was 
sworn to revenge his fellows. Women were excluded from the 
stronghold. No member was permitted to absent himself for more 
than three days at a time. All news was first to be reported to the 
commanding chief. The leader also was to act as judge. Law- 



"I believe this word or any form of It ocean but once In the fltegllsh ■onrce* 
and then In a Norman-Bngllsh document, the Lege9 Henrioi PHmi, 16 : *'Dena- 
glldum qnod allquando Mnffemannis dabatur.*' 

"See Steenstnip's Danelag, 130 It., for a discosslon of the Tarloas forma lo 
which these words appear in the Norse sources. 

**Such Is Steenstrup's view (Danelag, 183). It seems rather strange, how- 
ever, that the guard should be known by a Norse name in England and by an 
Old English name in the North. Other writers have tried to connect It with 
tbegn. 

'^K. (7. D., No. 814. The thenlgmen are to assist the ealdormen in distribut- 
ing the wealth bequeathed. 

'•Ibid., No. 1258. 

"^Its establishment seems to date from the reign of Harold Bluetooth, Sweyn's 
father. The subject is discussed in the opening pages of Steenstrup's mono- 
graph, Vendeme og de Danube. Cf. 8a^o, 825 ; KnyiUngaaaga, 1. 

^Bavo, 825 : Apud lullnum. Adamus calls the place "nobllissima ciyltag 
lomne." II, 19. The sagas speak of Jomaborg and Jomsvlking. Jom mm 
situated on the Island of Wollln at the mouth of the Oder. 
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breakers were banished.** The only truly historic chief of the 
Jomvikings was the shrewd and treacherous earl Sigvaldi. With 
his leadership came a growing disregard for the laws of the 
guild,** and its power rapidly declined. The last great exploit 
of the Jomvikings was the attack on Norway which the craft}' 
King Sweyn had induced them to make. At Hiorunga Bay 
Sigvaldi's fleet met that of Earl Hakon and was completely 
crushed.'^ Sigvaldi saved himself by flight. 

Of the subsequent history of Jom almost nothing is known. 
Many of the vikings seem to have enlisted in Sweyn's service 
when he invaded England, or, what is more likely, they may have 
made independent raids on the English shores. Sigvaldi may 
have died in England in the great massacre of 1002, for in 1009 
we find his brother Thorkil the Tall coming to England to re- 
venge a slain brother.^^ Later in the year came another fleet 
under the leadership of Heming, Thorkil's brother, and Eilif." 
The saga tells us, that, when the corps of 'thingamen* were estab- 
lished in London and Slesswick, Eilif and Heming were in com- 
mand.'* There probably were such bands, bnt most likely they 
were in ^Ethelred's service;" for in loii that king purchased 
peace and Thorkil became his man." It is reasonable to suppose 
that Heming, the chief at Slesswick, followed his brother's exam- 
ple. The saga tells us that after Sweyn's death the English 
plotted a massacre of the two garrisons, which in g^eat part 



^Jam$vikingasaga, 24. There were seTeral other Interesting regulations, 
bnt the ones given are the most significant. Whether these vikings originated 
them may well be doubted. I am inclined to believe that we have In them a 
statement of the rules governing the Ideal comltatus. As the pirates at Jom 
composed perhaps the greatest comltutus ever organized In the North, it is 
reasonable to suppose that these laws were In force there ; and that later tradi- 
tion should also ascribe their authorship to the Jomburg chiefs Is not strange. 

**Women were admitted to the fortress *two nights or three, and the men 
were also at times absent longer than the law permitted.' Jomsvtkingataga, 
84. 

"According to Munch (N. F. H., h 2, 104) this battle was fought in 085-86. 
Storm in bis edition of Snorre's history (Olaf Tfj/gveaaon'a Saga, 86) dates it 
9M. 

■*Oesfa Regi9 Cnutonis, I, 2 : ...ut fratrem suum Inlbl Interfectum ulclscere- 
tnr. Cf. the Jomburg laws. 

"i^Zor. W{g., I, 160-61 (1009) : ... .ezlnde, mense Augusto, alia classls 
Danomm innumerabllls, cui praeerant duces Ilemlngus et Eglafus .... 

'^JotMvikingaaaga, 50. Slesswick has not been definitely located. 

*The term Thlngamen* (serving-men?) may have arisen at this time and 
from this service. 

*A.-£r. Chron., 1012 (1011?) : Oa bntron to I)am cyDinge of I>am here XLV 
Mlpa. ... Thorkil is found acting with ^thelred the next year. lUd., 1018. 
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succeeded.'^ Heming was killed, but Eilif escaped. Thorkil 
deserted ^Ethelred about this time,'^ perhaps because he now had 
another brother to revenge.** The vikings in England gathered 
about young King Cnut. 

In the account of the massacre the saga relates that Thord,*® a 
member of the Danish garrison at London, went out one day 'to 
the house of the woman who followed him.'** Her home was 
outside the fortress — utan borgar — ; she was evidently an Eng- 
lish woman, at any rate she knew the plans of the English. 
Anxious to save her lover, she endeavored to induce him to re- 
main with her till morning; failing in this, she revealed to him 
what her countrymen were plotting. From this it would seem 
that the London corps was governed by Jomburg laws.** 

But while admitting the presence of Jomvikings in Cnut's 
forces and higher councils when he finally got control of all 
England, I cannot subscribe to Munch's opinion that the corps 
of house-carles was simply the Jomburg remnant somewhat 
transformed.** If the sagas are correct there could not have 
been much of a remnant after the great massacre of 1015. And 
what of that splendid army that Cnut and Thorkil led to England 
that same year? 'In that host there was neither slave nor f reed- 
man, nor any one weak with old age ; all were nobles, all vigorous 
with the strength of complete manhood, fit for all manner of 
battle, and so speedy that they despised the fleetness of cavalry.** 



"Jofnsvikin(/a8<Hfa, 51. This must have occurred aboat 1015. The Bngllsb 
aourcea are silent on this point, still, the story seems to have some foundation. 
Heming disappears from English history about this time, while Bllif (Bglaf) 
Is found witnessing charters a decade later. See K. C. D., No. 728. The nuuk 
sacre, if it occurred, serves to explain not only Thorkll's defection but alio the 
great efforts put forth by the Danes to conquer England once for all. For a 
fuller form of this argument see Napier and Steyenson, Crawford OolleetUm 
of Ohartera, 189-42. 

"Gf«ta Cnutonis, I, 2. He came to Denmark with nine ships. 

**Cf. Jomburg laws. 

MXhe editors of the Crawford Collection of Charierg (148) suggest the pos- 
sibility that this person may have been the one who later signed a charter aa 
staller. (149.) 

^JomavikiHoaiaoa, 51: 7da dag jola cekk t>orer utan borgar tU hnsa konu 
]>eirrar er honum fylgOi. . . . The Icelandic Idiom Implies a mlatreas, not a 
wife. 

^It will be remembered that these laws required that all news be reported 
first to the chief: that members of the corps should not be absent for more 
than a definite period; that women should be kept outside the fortxeis. 

«y. F. H,, I, 2. 478. 

**Oe$ta Cnutonis, II, 4. 
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The author of this Encomium*^ also describes the splendor of 
the ships and the armament. He is, indeed, not to be taken too 
seriously ; but Cnut no doubt led a valiant, well-equipped host. It 
is no doubt true that Danes and Jomvikings formed the larger 
part of Cnut's guard, as finally organized,** but by no means the 
whole. According to Saxo the warriors differed much in race, 
language and character.*^ The sagas bear similar testimony.** 

That the idea of forming such an organization should have 
been borrowed from Jom is also very improbable: more likely it 
was derived from the early court of Norway where a similar 
guard seems to have existed at least a century before the pirate- 
guild on the Oder was formed. The corps of house-carles was 
apparently not only a royal guard but also a standing army to 
occupy and defend the realm,** and keep the new subjects in 
awe and obedience. Such a force existed at the Norwegian 
court perhaps as early as the ninth century. In Hornklofi's 
Ravensong the valkyrie asks: "How does the generous prince 
deal with the men of feats of renown that guard his landf 
The raven replies: "They are well cared for, the warriors 
that cast dice in Harold's court. They are endowed with 
wealth and with fair swords, with the ore of the Huns, and 
with maids from the east."**® Homklofi was Harold Fairhair's 
minstrel. That king was also a conqueror: his realm had been 
consolidated only after ten years of struggle." The royal guard 
par excellence was the king's *bear-sarks,' or 'wolf-coats' as the 
poet calls them. These were the king's select champions,'^ war- 
riors in whom the furor athleticus^^ was exceptionally strong. 



*The Ottta CiHflofiif Is also known as the Encomium Bmmae. 

^Traill, Bocial England, I, 185: The enlistment of a number of the banished 

i-rovers of Jom under Thurcytel the Tall was the nucleus of the force of 
honsecarles. (F. Y. Powell.) 

^P. 852. Saxo also tells of a Slavic prince who joined Cnut's household. 
Of. Kemble. Bam. in Eng., II, 120; Freeman, N. C, I, 497. 

*But the sagas add that the majority were Northmen : **oc mest af danscri 
tvngo." MorhkuMnna, 111. 

* Freeman, N, O., I, 498 : They were a standing army in days when a stand- 
taif army was a new thtaig. See also Kemble, Ba». In Eng., II, 118-119 ; Green, 
Oanqu. of Sng., 414-15 ; Ramsay, Found, of Eng., I, 414. 

■*0. P. B., I, 256-57. (Vigfnsson's translation. The italics are mine.) 

■The dates osnally giren are 860-70. 

*0. P. B., I, 257: Wolfcoats they call them, that bear bloody targets tn 
bftttla^ that redden their spear-heads when they come into flght, when they are 
at work together. (Vigfusson's translation.) 

"8m Cletsby and Vigfnsson, Icelat^die DMUmarif, Berserkr. 
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They guarded the forecastle of the king's ship, standing just 
behind the keepers of the royal standard.'* Some of the sagas 
give twelve as the number of these wolf-coats, Egil's saga being 
the most explicit on this point.*' Christianity did not look with 
favor on the bear-sark, and for that reason, perhaps, we find no 
trace of such select warriors among the house-carles. But other- 
wise the guard of 'thingamen' recalls Harold's Norwegian 'bird.' 
The wolf -coats and their associates were carefully selected ;'• they 
guarded the realm as well as the king's person ; they were in a 
sense mercenaries. 

As to the time when the royal guard was established in Eng- 
land the sources do not agree. Several of the sagas assume its 
existence before the death of Sweyn (1014)." Tht Knytlinga^ 
saga states that it was formed immediately after his death by 
the Danish chiefs then in England.'* But the chronology of the 
sagas is not to be trusted. It seems probable, however, that the 
term *thingamen' came into use during the wars with ^Ethelred, 
for we find that in Thorrod's praise of Earl Erik the men who 
followed the earl against Ulfcytel are alluded to as 'thingamen.''* 
Sveno and Saxo hold that Cnut selected the men, organized the 
corps and promulgated the guild-law. This is the view generally 
accepted. 

According to Sveno, Cnut's army contained men of all degrees 
of bravery, nobility and wealth. The king proclaimed that only 
those would be admitted to his chosen g^ard who bore two-edged 
swords with hilts inlaid with gold.'® He tells us that the wealthy 
warriors made such haste to procure properly omamenteds swords, 
that the sound of the sword-smith's hammer was heard all 
through the land.'^ Thus the guard was made up wholly of 

"Snorre, Harold FairhaW% Saga, 9. 

"C. 9 : E4II berserker kouungs xlj voro i soxum. 

■*(7. P. B., I, 257: The wise king, I trow, will only enrol men of high re- 
nown among them that smite on the shield. (Vigrfusson*s translation.) This 
is said particularly of the bear-sarks, bnt the regular guardsmen are also spoken 
of as "men of feats of renown.** (256.) 

^JomsvihingaBaga, 50 : Svelnn konungr setti I>lDgamamannaliO 1 treim flt5- 

The Saga of Saint Olaf (9) assumes the existence of the thlngaman- 

nalith before 1009, perhaps as early as 1002. 

"C. 7. 

■*C. P. B., II, 106. Erik assisted Cnut in his invasion of England. He was 
made earl of Northumberland in 1016. See Crawford Collection of Charters, 
144-48. 

« Sveno, Lev Castrenai*, 2. (S. B. D., Ill, 144.) 
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such as could add splendor to the royal retinue.*' It has been 
thought that this selection was made in 1018.*' It could hardly 
have been later, as in that year Cnut sent his fleet back to Den- 
mark, retaining only forty ships.'* The guard existed in 1023; 
Osbem reports that a great multitude of house-carles were pres- 
ent at the translation of Saint Elphege's remains in that year.*' 
An exact date cannot be iixed ; it is also possible that the corps 
was to some extent a growth. 

The laws governing Cnut's military household may be sum- 
marized as follows from Sveno's Lex Castrensis: The house- 
carles should be seated at the king's tables according to their 
eminence in warfare, priority of service or nobility of birth.*' To 
be removed to a lower place was counted a disgrace.*^ In addi- 
tion to daily fare and entertainment the warriors received wages ;•• 
according to Saxo these were paid each month.** The bond of 
service was not permanent but could be dissolved on New Year's 
Day only.''* All quarrels were to be decided on the oaths of two 
house-carles in the gemot of the corps, the Huskarlesteffne, where 
the king was also to be present.''^ Members guilty of minor 
offences, such as not caring properly for the horse of a fellow- 
guardsman, were given lower places at the king's tables.^* If 
any one should have been thrice convicted of such misdeeds, he 
was to be given the last and lowest place at the tables, where no 
one was to communicate with him in any way ; the feasters might, 
however, throw bones at him with impunity.''* In controversies 



^Sazo (851) appears to think that personal bravery more particularly char- 
■eteriaed the honse-carlet : "Jamque frequeni^ ad Kanutum miles defluxerat, 
animls quam impensis onerosior. Plerisque enlm ampllor ulrium quam momm 
granltas inerat. ..." 

*^Snch Is the view of Stcenstmp (Danelag, 138) and Freeman (N, O., I, 297). 
Bamsay (Found, of Bng., I, 414) holds that "the institution Is carried back to 
the time when Thurklirs fleet was taken permanently Into ^thelred's pay in 
1014." 

••A.-fif. Ohron., 1018. 

* Wharton's AngHa Sacra, II, 146: Divisus ergo a Rege Archlepiscopns cum 
bigcntl Hoscarlinm turba praecedentes subsequitur. On the 'credibility of Os- 
barn's acoonnt see Hardy, Catalogue of British History, I, 622. 

**8Teno, Lear Oastrensis, 6. 

•/Md., 6. 

•/Bfltfo, 851. 

"STeno, Lem 0a§treii9i8, 7. 

^lUd,, 8: ...In eoUoqaio quod dicitur Hoskarlesteffne. . . . 

«/Wtf., 6. 

8 
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over lands and plunder the oaths of six house-carles were re- 
quired, the six to be selected by lot from the division to which 
the accused belonged ; but the power to decide still lay with the 
gemot.''* Whoever should slay a comrade should lose his head 
or be driven into exile ;'• the Danish text says, 'he shall be driven 
off the king's estates with nithing's word, and shall be exiled from 
every land under Cnut's rule.'^' Crimen majestatis, or treason, 
was to be punished by death and the confiscation of all the crim- 
inal's property.''^ 

These regulations were put into their present form four or 
five generations after their presumptive origin. We cannot, 
therefore, accept them as evidence without further investigation 
as to what extent they are to be credited, if they are to be credited 
at all.''^ It should be observed first of all that the house-carles 
in Sveno's law are the house-carles of the king of Denmark. In 
the twelfth century there seems to have existed at the Danish 
court a military guild whose traditions went back to the elder 
Cnut.''* Scandinavian investigators apparently agree that by the 
end of the twelfth century, when the Lex Castrensis was put into 
writing, the corps had ceased to exist as a guard.** But Sveno 
tells us that, in the days of King Nicholas (1103-34), Christier- 
nus, his own paternal grandfather, belonged to the guild and was 
tried for the murder of a fellow house-carle.®^ There seems to 



^* Sveno, Lea Ctutrenais, 9. 

"/Md., 10. 

^B. R. D., Ill, 162 : . . .tha skal ban wrakaa aff konunga garthe metb nith- 
IngB orth, oc fly al land, ther Knot war konung Iwer. Cf. Lev OoBirenHB, 10: 
. . . cam proboso nuncupatlonli yocabnlo, Id est nfthlngsorth, ejectna abicederet. 

"Sveno, Leg Caatrenaig, 14. 

"The attitude of blitorlans toward tbla work baa been varions. Danlah In- 
Testigaton nsaally accept It without question, as do also Lappenberg {Hi§t, 
of Bng., II. 247-48), Kemble (8(Uf. in Eng., II, 119 ff.) and Ramsay (Found, 
of Eng., I, 418). Freeman, on the other hand, has his doubts: **That Gnat 
did organise strict laws for the government of the force there Is no reason to 
doubt: but I confess that In the Leges Castrenses, as we have them, thera Ii 
much that has a mythical sound.'* N. C, I. 497. 

"Absalom's authority was the king himself. It Is Absalom's work that 
Sveno claims to have translated. 

*^It Is generally thought that the guard had developed into a new nobility* 
that the members no longer resided at court, and that a desire to know the ob- 
ligations of these new aristocrats to their lord was responsible for Absalom*! 
compilation. 

■^ Sveno, Lew CaatrentU, 11. This grandfather was a man of promlnenet: 
two of his brothers were bishops and two others were "proeeres.** 
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be no reason to doubt this statement, as on this matter the author 
ought to be well informed. We may safely conclude that the 
guard existed in Nicholas' day and that its origin belongs ta 
some earlier date. The four preceding reigns were brief and 
turbulent ;*^ it is not likely that such an institution as the one we 
are considering could have arisen in that period. The Danish 
sources assume that the guard existed in the earliest of these- 
reigns, that of Harold (1076-80) and certain changes in its laws- 
are attributed to him.*' Sweyn Ulfsson, the father of these five 
kings and a nephew of the great Cnut, was an able and vigorous 
monarch. His reign was comparatively long (1047-76), and, if 
the corps described by Sveno in the Lex Castrensis is a purely 
Danish institution, it probably originated while he was king. He 
may have found the guild already organized in Denmark, or he 
may have formed it along English lines with warriors who had 
served in Cnut's guard as a nucleus.®* It seems reasonable to 
suppose that the organization of house-carles in Denmark was, in 
a sense, a continuation of the great English corps. 

It will not do to insist that Sveno and Saxo are correct in every 
detail as to the laws proclaimed by Cnut ; during the intervening 
period certain changes had been made, several of which Sveno 
indicates." But, if the Lex Castrensis is read in the light of the 
earlier sources, I believe it will be found that on the more im- 
portant points, the origin of the corps, its membership and its 
corporate nature especially as revealed in its judicial authority 
and organization, Sveno's account may be accepted as fairly re- 
liable. It may also be found that the 'law' is not wholly new. 



•Harold, 1076-80; Saint Cnut. 1080-86; Olaf, 1086-05; Erik, 1095-1108. 

"See Holberg, .Dansk RigslorgtvfUng, 4 ff. But the evidence for Harold's 
emendations are by no means conclnsiye. 

"•The restoration of the old royal line In England doubtless caused many 
Northmen to return to Denmark. Cf. A.-S. Chron,, 1047. Sweyn himself prob- 
ably served In England under Harthacnnt. His brother Osbem was In Bng- 
land till be was expelled. See Adamut, III, 18. STeno (11) speaks of an old 
warrior. Bo Hethlnsson. at one time a house-carle at Cnut's court, who was 
called on In the days of King Nicholas to declare the ancient customs of the 
guild In the case of murder. The story is Improbable. If Bo served In Cnnf s 
gnard he would be extremely aged at the time indicated. Cf. Freeman. N, O., 
I» 498. 

"Snch as substituting fines for capital punishment. Lem OOMiren^U, 12. Cf. 
BMmOj 866. For the probable later additions to Cnut*s guild-law see Holberg» 
Ikm$h Rifftlavffivnino, 87. 
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but is to a great extent a statement of old household customs 
common to the North and older than the power of Cnut*' 

The manner in which Cnut selected his men must have been to 
some extent an innovation. It seems to have been customary for 
the Scandinavian king to give a sword to the one who entered 
his service.'^ If the henchman was to be signally honored, the 
pledge would be a splendid blade with a gold-mounted hilt.^' It 
will readily be seen that if the English guard was as large as 
has been represented to us, — three thousand men or more — the 
king would be put to great expense. But if each house-carle 
furnished his own sword, not only would the royal treasury be 
spared, but Cnut would also secure a guard drawn largely from 
the nobler and wealthier classes. The statement that a house- 
carle might leave his lord's service needs no comment. From 
numerous passages in the Norse laws and sagas it is evident that 
the relationship need not be permanent.** The further statement 
that Cnut released his men on New Year's eve only must be 
considered in connection with the fact that on this, the seventh 
day of the Christmas festival, it was customary for the Norse 
king to pay his house-carles their lawful wages,*® to honor the 
more worthy ones with gifts and perhaps to make certain changes 
in the personnel of the guard.*^ The custom seems to be at least 



■* Ramsay (Found, of Eng., I, 413) also looks on the Lex Castrensis as an an- 
cient code, but apparently for a priori reasons only. 

•^When Sighyat the Poet entered Saint OlaTs guard (ca. 1016) be composed 
a poem of which the following fragment has come down to as : **I willingly 
received the sword from thee, king, nor shall I ever repent it. We have both 
made a good bargain ; thou hast got a good house-carle and I have got a good 
liege-lord." C. P. B., II, 149. (Vlgfusson's translation.) 

**The sword that Sighvat received seems to have been of sruch a character. 
He says in speaking of his pilgrimage: "War-weary I left the gold-wound 
battle-rod, which the king gave me.... I laid down the sllTer-hilted weapons 
and took up the consecrated staff. Ibid., 148. (Vlgfusson's translation.) 
Cf. Ibid., 246. 

"In Norway the duties of the house-carles ceased with the king's death. 
Violations of the court law were punished by expulsion. Norgea gamle Love, 
II, 300, 435 ff. 

••Keyser, Efterladte-Skrifter, II, 87. 

*^As the court was a law^-boand guild of which the king was only a member, 
though a powerful one, no one could obtain membership except by consent of 
the house^carles. It was practically impossible to consult the whole guard at 
any other time than at the great festivals. It was, however, not always neces- 
sary to consult all. The 'Court law* of the thirteenth century speaks of this aa 
an old custom : *they shall ask admission to membership according to old cus- 
tom :* "sem forn er siSrtll." Korges gamle Love, II, 489. Cf; ibid,, 422. 
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as old as the time of Saint Olaf.** We are told that the king 
provided entertainment for his men, but we need not take this 
to mean that the house-carles always dined in the king's presence. 
It was customary for the Norse king to eat and drink with his 
assembled guard at certain great festivals only.*' The house- 
carles were then seated according to rank** and to be moved to 
a lower place was doubtless counted great dishonor. In earlier 
days the henchmen seem to have enjoyed great freedom at these 
banquets.*" 

That the Norse house-carles received regular wages in the 
twelfth century is clear;** but what the custom was in the days 
of Olaf and Cnut, we do not know. Still, Sveno's statement that 
the English house-carles were mercenaries is doubtless correct. 
The saga calls them mdlamenn, men receiving wages.*^ Florence 
of Worcester speaks of them as solidarii^^ and William of Mal- 
mesbury calls them stipendiarii.^^ In addition to wages the chiefs 
evidently received landed estates. Of charters granting such 
favors to house-carles but few are extant ;^ most of our evidence 
on this point comes from Domesday. Thirty-three house-carles 
are mentioned in William's survey as holding lands prior to the 



"Snorre tells as of a gift given to Sigbvat on a New Year's eve. Si. Olaf'i 
Sega, 172 : 'He bad, as be was accustomed to do, collected bis Tslnables to dis- 
tilbnte tbem as gifts of frlcndsbip on tbe eigbtb eve of Cbristmas.* Tben 
qaotb Sigbvat (C. P. B., II, 150) : 'Swords gold-mounted are standing tbere; 
I would gladly take it, if tbou wouldst give me any one of tbem ; I bave served 
thee long.' 

■*The 'guests* dined with tbe king at Cbristmas and Easter only. Speculum 
Regale, 259. 

^^Vorgee gamle Love, II, 148. 

■*0. P. B., II, 149. Sigbvat, wben tbe court was crowded : "Ye are tbrong- 
Ing about tbe good young king, and elbow* eacb otber so tbat I cannot get 
a word from Olaf." (Vigfusson'g translation.) It sbould be added tbat tbe 
rude table-manners described by Sveno bad evidently disappeared almost en- 
tirely by tbe time the Lex Castrensis was written. See Speculum Regale, 241 ft. 

••Ihid,, 257 tt. 

^ KngtUngaeaga, 7. 

••I, 204. 

^Oeeta Regum, I, 282. In speaking of tbe Ebiglisb at Hastings. 

^K, C. D,, No. 1818. Cnut grants "VII terrae mansa8...meo fldell ministro 
....Boul." To this Is added a rubric in Anglo-Saxon in which Bovi is called 
liouse-carle. 

/Md., No. 848. Edward confirms a grant to Westminster "swa full and sws 
fort swa Onrstan min buskarll hit furmest of me beold." 

lUd,, No. 871. Edward confirms tbe right of Urk bis house-carle to what 
wreckage might strand on his shore. 
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Conquest.' Usually it is stated that the holder was King Ed- 
ward's house-carle.' In only one instance does a house-carle 
holding land in Edward's reign hold the same estate in William's 
day.* Nearly all the lands are located in the southern shires, 
more than half being in the counties of Middlesex, Buckingham 
and Hertford. No house-carle seems to have acquired lands in 
the old Danelaw." It has been observed by Steenstrup that the 
estates held by house-carles are of rather moderate sizes,* ranging 
from half a hide to fifteen hides,^ the average being about four. 
But this writer overlooks the fact that great landed wealth in 
those days consisted less in large manors than in a number of 
estates sometimes contiguous, but freqently not* However, it 
is by no means likely that all the house-carles received lands or 
that those who were thus rewarded were given large estates. 

* Summary by counties. 

Buckingham, 7. I, 146b, 147, 149, 152, 152b. 

Hertford, 5 (including one of Leof wine's). I, 186b, 18S, 138b, 140, 140b. 

Middlesex, 5 (Including one of Harold's). I, 129, 180, 180b. 

Gloucester, 3. I, 164, 167. 

Suffolk, 8 (not king's bouse- carles). II, 441b, 442. 

Bedford, 2 (including one of Algar's). I, 218, 216, 217. 

Cambridge, 2 (including one of Wallefs). I, 195, 202. 

Somerset, 2. I, 95, 99. * 

Surrey, 2. I, 86. 

Bssex, 1. II, 59 (Harold's house-carle). 

Sussex, 1. I, 17. 

Berks. Rex Edwardus habuit XV acras in quibus manebant huscarles. I, 56. 

Dorset. In Dorecestre T. R. E. erant CLXXII domus. Hae pro omnl serrltlo 
regis se defcndabant et geldabapt pro X hidis, Scilicet ad opus Huscarllnm 
unam markam argent!.. I, 75. (Similar payments were due from Brideport, 
Shaftesbury and Warham. 

See also Steenstrup, Danelag, 151-53, where a somewhat similar table is 
found. The figures given above are, however, somewhat fuller than those of 
Steenstrup, who seems to have overlooked several entries. 

'Several of those referred to in the table above were earls' house-carles and 
It Is possible that a few of the remaining ones may have borne the title as a 
proper name. But in all such cases It is likely that the bearer at one time had 
belonged to the guard. 

«I, 99: Huscarle tenet unam vlrgam terrae quam ipsemet tenebat T. R. B. 

*It Is true that we have be^ able to locate but a small number of such es- 
tates, but it is also true that titles are often omitted in the survey, especially 
in the case of Edward's tenants. Some of the house-carles may have been 
classed with the thegns. Thus we have Burcardus Huscarle (I, 146b) and Bnr- 
cardus telgnus (I, 147). See also I, 152b, 217, 180b, 138, Alii and AchL 

*Danela0, 153. 

^Domesday, I, 130: [Stanwelle, 16 hides.] Hoc manerlum tenult Aior Hus- 
carle R. B. . . . 

•Asor Huscarl had a manor of 15 hides in Hiddleaex (l5<dL« I, 180) ; but 
other lands In the same county belonged to an Asor whose title is not flTMi. 
As this name Is not a common one, It is possible that the same person la mennt 
In all cases. An Azor Huscarl also held lands in Buckingham. Ibid., I, 152h. 
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According to the Lex Castrensis Cnut's guard was an organized 
guild with a code of laws defining the rights and duties of the 
members and a house-carle-gemot — huskarlesteffne — by which 
these laws were applied. On this point also the Norse parallel is 
both interesting and instructive. In the household of the Nor- 
wegian king as early as the twelfth century and perhaps earlier, 
the hirpsiefna^ or assembly of the henchmen, was the ruling 
authority in all matters affecting the membership. It passed on 
the admission of new members, tried offences and expelled or 
otherwise punished the guilty. In theory at least, its power ex- 
ceeded that of the king who was merely a member of the guild.* 

Returning to the subject of Cnut's guard, we shall find that 
Sveno's statement as to its corporate nature is supported by the 
best contemporary source, the Anglo-Saxon Chronicle. Certain 
events recorded in that document receive an added significance 
when studied in the light of the Lex Castrensis. During the 
reign of Edward the Confessor, Swegen, the son of Godwin, 
became implicated in a revolt. He fled, but later returned and 
slew Beom, a nephew of Cnut and a brother of Sweyn, then 
king of Denmark. 'And the king and all the here declared 
Swegen a nithing,' says the Chronicler.^® When we consider the 
crime, the court and the verdict, it becomes clear that we have 
here a formal act of the house-carle-gemot.^^ Here, in Anglo- 
Saxon, is usually, perhaps always, applied to an alien, generally 
a Danish host,^^ the native levy being known as fierd or fyrd. It 
will be remembered that, according to Sveno's statement of the 
'court-law,' any one who was accused of slaying a fellow-house- 
carle should be tried by the house-carle-gemot and if guilty 
should be exiled and given the 'nithing-name.' Beorn must have 
been one of the chiefs of the royal guard, else we should look for 



*For the orxanizatlon of the Norwegian hir& see Keyser. Efterladte BkrifUr, 
II. 77 ir. 

^A,'B. Ctiron., 1049 : And se cinir I>a and eall here cwedon Sweiren for niSing. 

» Freeman (N. C.» II. 67-68) sees in this the action of «'a military gemot." 
The here he thinks "consisted of the king's Comiiaiua of hoth kinds, of the 
thegna honnd to him by the older and more honorable tie. and also of the stand- 
ing force of the House-carles, or at any rate of their officers." But the his- 
torian of the Conquest can find no other instance of such a "military gemot*' in 
English history and has to content himself with references to Tacitus' GermaBia 
and to his own study of Greek federations (67. note). 

"BoBWorth-Tolier. Anglo-Scufon Dictionary, Here: It is the word which in 
the Chronicle is always used for the Danish force in England, while the Eng> 
llah trooi»8 are always the fyrd. 
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action on the part of the witan and not of the 'host' Morkin- 
skinna, a collection of Norse sagas, declares that such was the 
case: 'and this was the beginning of the conversation between 
Asmund and Sweyn the king, that Sweyn Godwin's son had slain 
Beom his father in the thingamannalith.'*' The term nithing is 
Norse both in origin and content. The group of crimes known 
to the Northmen as nithing-deeds was not so regarded by the 
Anglo-Saxons." 

Further evidence for the existence of such a gemot is found 
in the entries of the Chronicle recording the banishment of God- 
win and his family (1051). In refusing to punish the citizens 
of Dover as the king had ordered, the great earl practically as- 
sumed the attitude of a rebel. Forces were gathered on both 
sides; in speaking of these the Chronicle uses the term fierd}* 
In the hope, however, of reaching a peaceful settlement of the 
whole matter, the king called the witan to meet in gemot at Lon- 
don, at the same time also ordering out the here}^ Manuscript 
D calls this meeting a stefna,^'' a term which recalls the Huskarle- 
steffne of the Lex Castrensis and the HirWefna of the Norse 
laws. The two phrases, bannan ut here and setton stefna ut to 
Lufidene, probably mean that the house-carles were called to meet 
in formal gemot. At this meeting Swegen was outlawed a second 
time.*® Godwin's case came next. *But it was not agreeable to 
him [Godwin] to heed the summons of the king and the here 
that was with him ; so he left during the night. And the king had 
a witenagenwt the next morning and declared him an outlaw, 
and all the here [outlawed] him [Godwin] and all his sons.*** 



"86 : .... at Svein Gtr]>ina son han>l Tegit Bioran faTpor bans i plngamanna 
Upi Testr a Bnglandi. 

**Iii this I follow Steenstrup (Daneloff, 27). This author farther contosdt 
that the word did not appear in England before Danish tlmea 

"MS. D., 1062. 

>*MS. S., 1048 : 6a iceredde ae cynlnir and hia witan paet man. aceolde oOre 
lyOan habban ealra irewitena semot on Lnndene to herfestea emnihte and het 
le cyning bannan ut here 

^^M8. D., 1062: ....and lietton stefna ut to Lundene. Steenstrup (DoiM- 
iag, 182-83) places stefna among the Norse terms that crept Into the Old Eng- 
lish vocabulary during this period. Cf. Bosworth-Toller, Anglo-Sawon DUstioi^ 
ary, stefnian. 

>* Swegen had been restored to his righto In 1060 according to Chron, C. 

^A.'B, Chron., 1062. Ms. D. : And man utlagode Oa Swaegn eorl his oOeni» 
■nnu. pa ne onhagode him to cumenne to wiOermale ongean I>one cyng and 
agean I>one here I>e him mid wes : for 6a on nlht aweg. And se cyng hefde I>ks 
on morgen wltenagemot ana owaeO hine utlase and eall here bine and ealle his 
■una. 
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We are distinctly told that before the trial Godwin was sum- 
moned to make his defense before the king and the here, and that 
the latter body also acted when he was finally exiled. Everything 
considered, it is hard to escape the conclusion that the here was 
the corps of house-carles^^ and that this body was an organization 
with extensive jurisdiction over its own membership— a guild 
such as Sveno and Saxo describe. 

But while the general constitution of the guild was unques- 
tionably Norse in character, the judicial process of the house- 
carle-gemot seems to have been derived from non-Germanic 
sources, more particularly from canon law, either directly or in- 
directly through Anglo-Saxon legislation.^^ Of the legal prin- 
ciples that seem to have had an Old English origin, the most 
noteworthy is the employment of the 'fore-oath :' the accuser was 
required to swear that in presenting his charges he was innocent 
of all guile and was not moved by hatred or evil intent.** 

Of the guild as a military organization we know very little. 
According to Sveno the corps was limited to three thousand 
men ;" Saxo gives six thousand as the number.** While neither 
of these writers can be relied on in matters of detail like this, it 
is likely that Sveno's statement is very near the truth.*' The 



'*If this explanation of the events of 1040 and 1051 has been proposed b»> 
Itore, it has escaped mj notice. Of. Freeman, N. C, II, 406: "I was puziled 
fifteen years back at finding what appeared in one account as an Assembly of 
the WItan, described in the other as a gathering of armies. I did not then so 
well understand as I do now that in those days an army and a Wltenagemot 
were Tery nearly the same thing." See also Kemble (8(ut. in Eng., II, 281) who 
also holds that Godwin was exiled by the wltan. 

*^0n this point I accept Holberg's conclusions in his comparative study of 
the Lex Castrensis and other legal systems of the same age, and from which 
I translate the following : 'We find In this process the same mixture of Roman 
and Germanic law that is again found in canon law ; and there is not a single 
point that does not find Its prototype in the process which in those days wai 
employed by state and church in Ehigland and in France. In other words: 
there la In the process of the Lex Castrensis no trace of any application of 
Norse or Danish legal principles.' Danak Rigalovgivning, 70--80. Holberg uses 
BaxD^a acoonnt am the more specific on this point. 

^BiUfO, 864. Ct Schmid, Oeaetee, 578, where the fore-oath Cfor-a6) is dis- 
eiiMed and references given to the laws of iGthelstan and Cnut See also Hol- 
berg, Dtmak Rigalovgivning, 48. 

^Lew Caatrenaia, 2 : Cujus summa tria millia milltum selectorum explevit. 

**P. 851: Cetemm Kanntus, tria prememorata regna drcuiens, clientelam 
tnam, aex mlllam nnmemm explentem, sexaginta nauigiis. . .distlnxit. 

"Saxo tells ns they were distributed among sixty ships. But one hundred 
to ao eleventh cen.ury ship seems a rather hifl^ average. Harold Hardrada's 
great Dragon, perhaps the one In which he sailed to England in 1066, had sev- 
tnty oars. This ship wai, however,- exceptionally large. See O. P. B., II, 209. 
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Lex Castrensis implies that all were gathered about the king, but 
such could hardly have been the case. Saxo expressly denies it: 
in the summer they were abroad guarding the resdm; in the 
winter they were quartered throughout the kingdom.** Saxo also 
tells us that a house-carle might have a home of his own." 
There would be nothing strange about such an arrangement, but 
we cannot know to what extent the author is reading later Danish 
conditions back into English history. It appears from Sveno's 
'law' that the corps was divided into four divisions and that these 
were again divided into smaller troops ;^® but on this question the 
contemporary sources are silent" 

As to the final fate of the guild, three different views have been 
advanced. Ramsay holds that the last house-carle was dismissed 
in 105 1.'® Munch reaches the same conclusion, but believes the 
guild was revived by Harold.'^ Nearly all others who have writ- 
ten on the subject believe that it existed without interruption till 
1066.'^ This diversity of opinion arises from the use of the term 
litsmen in the Anglo-Saxon Chronicle. If the word is Old Eng- 
lish, it should mean sailor^* and no difficulties will arise. If the 
term is of Norse origin it may mean warrior** and it would be 
possible to conclude that the entry recording the dismissal of 'all 
the litsmefi'^^ refers to the house-carles. But the Chronicle also 



The lagas speak of ships of all sizes, from such as hold twenty to others hold- 
ing more than two hundred men. I should say that sixty would be a fair aver- 
age. At that rate, if we connect the corps of house-carles with the forty shipa 
that Cnut retained in 1018, it would number about 2,400 men, while Sazo's sixty 
ships would bring it up to 3,600. There is a fairly satisfactory discussion of 
this question in Ramsay, Found, of Eng., I, 415-ltt. 

**P. 351 : Eandem, estate pro tuendo Imperio excubantem, hyeme contubemlis 
dlscretam alere consueult. 

*^If a house-carle was sunAnoned to appear at the gemot, notice was serred 
once at his home and twice at his place at the king's tables ; If he had no home, 
thrice at the king's tables. See 8a»o, 354. 

"Lfdj Caatreneis, 9. Cf. Steenstrup, Danelag, 141-46. 

»Kemble suggests (Saw. in Eng., II, 122) that the stallers may have com* 
manded the house-carles. As we found that there were several of these of- 
ficials at the same time, three perhaps. It seems reasonable to assume that 
the corps was divided in England as it was in Denmark, one staller command- 
ing each division. But this is mere conjecture and must be treated bm such. 

^Found. of Eng., I, 450-51. 

»y. F. H., II, 169, 820. 

BSuch is the opinion of Freeman (y. C, III, 499), York Powell (Booial Eng- 
land, I, 135) and Steenstrup {Danelag, 140). 

**Bo8worth-ToIler, Anglo-Saxon Dictionary, Lidmann. 

Mit is thus used by one of the scalds in speaking of the Norse forces at 
Stamford Bridge. MorlUn9h^na, 119. C. P. B., II, 198. 

" J..-S. Ohron,, 1050. If 8. C. : .... I>»8 ylcan geares he sette ealle ^a lltameii 
of male. , 
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tdls of nine ships of litsnten that were dismissed the year before : 
"'and they left the country with ships and with everything. '•• The 
hngUBge here used would point to a naval force rather than to 
a land force such as we should expect the royal guard to be. 
Furthermore, it seems impossible that the Chronicler could have 
had the house-carles in mind, for we find these mentioned at a 
later period. The king's house-carles are referred to in connec- 
tion with Earl Siward's invasion of Scotland in ioS4.'^ Florence 
of Worcester, in his account of the Northimibrian rebellion of 
1064, gives the names of two Danish house-carles.'* That the 
-corps existed in 1066 is hard to deny. William of Malmesbury 
tells us that Harold had scarcely any troops at Hastings but 
mercenaries : stipendiarios et mercenarios milites}^ Snorre speaks 
of the 'thingamen' as fighting at Stamford Bridge.** Morkin- 
skinna recounts the discussion among the Northmen when Har- 
old's plan to aid Tostig became known: 'and there is also that 
troop called thingamen, which has been selected from various 
lands. . . . and they are the most valiant warriors, mighty and 
courageous, so that the prowess of one thingaman is considered 
equal to that of two of the best Northmen.'*^ This disgusted 
Ulf staller and he replied in extemporized verse: *It is no use 
for the king's marshals to turn into the fore-castle, if two of us, 
lady, are to fly before one Thingman. I did not learn this in 
my youth.'** Evidently great apprehension did exist among the 
Northmen.** That the corps of house-carles was truly a valiant 
t>and was proved not only in the victory of Stamford Bridge but 
also in the defeat at Senlac.** 



*1040, MB. C. : ... .on pjrson ylcan geare Eadwerd clng scylode IX Bcypa of 
male; and hi loron mid scypon mid eallon anweg... 

"A.'S. Chron., 1054 : Ac his sonn Osbam and bis sweostor sunn Sihward and 
of hla hnacarlam and «ac pes cynges wardon I)er ofslsgene. 

■*I, 228: Danlcoa huscarlaB Amundum et Beayensvartam . . . 

■*GFesla Regum, I, 282 : ... .nam praeter stipendiarios et mercenarios milltes, 
panoo* admodnm ez proTlnclaliboa habnlt. 

^Harold Hardrada*» Soffa, 94 : Rlddarar 20 riOn fram or pinffamannaliOi. . . . 

«P. 111. 

*0. P. B., II, 2o2. (Vigfusson's translation.) 

**The king of Norway began preparations early in the spring before his Eng- 
lish namesake (who was consecrated in January) could have proceeded Tery 
far with organising a new force of house-carles. And had the corps been dls- 
iOlTed by Edward, the fact would have been known at the Norwegian court, 
«ipecUlly as Toctlg was with the Norse king. 

^No donbt there were Indlyidual house-carles who surriyed Senlac; but the 
-organisation erldentiy perished in that battle. House-carles are mentioned In 
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Before dismissing the subject it may be well to review briefly 
the history of the institution as it appears from the author's point 
of view. The guard of house-carles did not originate in England, 
nor was it first organized by King Cnut, it was a rather highly 
developed form of the Norse comitatus transplanted to English 
soil. In Norway we find such a corps as early as the ninth cen- 
tury ; in England in the first quarter of the tenth ; and in Den- 
mark it had a vigorous existence a hundred years later. The 
traditions of the Danish court, however, refer the organization of 
the guild fo the time of King Cnut, and the probabilities are that 
the corps in Denmark was at least as old as the English guild. 
Cnut's father, Sweyn, as overlord of Norway, certainly knew the 
customs of the Norwegian court, and he, too, may have had some 
sort of a military household. At least we know that there were 
warriors at all the courts in Scandinavia in that period, and that 
they were often, perhaps generally, called house-carles. It is 
therefore possible that the Danish conqueror brought such a corps 
with him when he invaded England, but if he did the guard was 
later enlarged by the admission of kindred elements : Jomviking^, 
Norse vassals and English warriors. This reorganization ap- 
parently occurred about the year 1018, and it seems likely that 
a guild-law governing the household was promulgated very soon 
afterwards. This was no doubt mainly a collection of older 
customs with such additions as circumstances demanded. That 
a comitatus of Scandinavian origin should have such a body of 
rules is not at all strange: the sagas of the next century have 
much to say of the laws that governed the conduct of the vikings. 
A runic inscription from about the year 500 also seems to indicate 
that the comitatus was a law-bound guild even at that early date. 
Furthermore \^e have the laws of the Norse court of the thir- 
teenth century and these make specific reference to an older 
court-law. The house-carles were mercenaries in England as in 
Norway and in addition to wages, or what passed as wages, they 
appear to have enjoyed the privilege of dining in the royal pres- 
ence, though perhaps only on certain festive occasions. TTie 
corps as an organized guild exercised its authority in the gemot 
of house-carles where the king was present, not as a master but 
as an influential member. Most likely the house-carles had to be 



the Chronicle in connection with the nprising of 1070, hat It will be obtetred 
that they were Danes and were found among the rebela. 



LARSON — ^THE OLD ENGLISH COURT. 171 

ocMisulted whenever the king proposed to admit new members to 
the guild ; such at least was the case in Norway. The character 
of the household was mainly military, though not exclusively so: 
the Norwegian king could employ his house-carles in various ad- 
ministrative capacities, and we know that English house-carles 
were at one time employed in collecting royal revenues.** The 
membership was comparatively large, about three thousand in 
England, it seems, but if we consider Cnut's exceptional position 
this number is not unreasonably great. The Norwegian kings 
in the generation following Cnut's death had two hundred and 
forty house-carles of various grades at their court and many 
more elsewhere in the kingdom. Edward the Confessor contin- 
ued the guard, but apparently reduced it materially. It appeared 
for the last time in organized force on the field of Senlac, where 
it perished fighting for Saxon kingship. In the North, however, 
tiie corresponding corps lived on for two or three centuries. In 
Denmark the guild developed into a new nobility ; but in Norway 
we find the king's house-carles as late as the close of the thirteenth 
century still organized as a martial brotherhood and serving 
their royal master within the hall and without according to the 
laws of the guild. 



^Flor. Wig., I, 195 : Hoc anno [1041] Heardecanutas boob hoBcarlas mialt 

per omnes regni tut provlnclas ad exigendum . . . tributum. 
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CHAPTER VIII. 



THE LESSER OFFICIALS AND SERVANTS OF THE COURT. 



The four high officers of the Germanic courts represented the 
various departments of the household service. The great officials 
were the chiefs in charge. Each of these divisions no doubt had 
its full quota of lesser officials and inferior servants, the number 
varying with the importance of the department and the splendor 
of the court. As to the titles, numbers and duties of these, the 
English sources are not very explicit, but information is not 
wholly wanting. 

In Eadred's will there is mention of an official who seems to 
have been connected with the service of the seneschal, namely the 
king*s steward. That the latter was considered much inferior 
to the former appears from the fact, that while the seneschal was 
given eighty mancuses, the steward received only thirty." The 
title does not occur very often; the mention in Eadred's will is 
the earliest known. We read of an earl's steward at Bamborough 
in 1093,*^ and of William of Eu's steward who was hanged in 
1096;*® the latter is calleJ dapifer by Florence.** And in the 
entry for 11 20 the Chronicler makes this very significant state- 
ment: 'on that journey were drowned the two royal sons... and 
very many of the king's household, stewards and chamberlains 

and butlers *^^ The fact that no seneschal is mentioned in the 

account naturally leads to the inference that steward was the 
Saxon word for dapifer in the twelfth century. Even in the 



** Birch, Cartul., No. 912: And elcan xesettan ttigweard ^xltlg mancuM. 
goldes. 

*^A.-fif. Chron., 1093: Illne sloh Morel of Bebbaburh, wt wet sIm eorles stl- 
ward and Melcolmet cinges godsib. 

^Ibid., 1096: And hit ttlward Wlllelm hatte...het ae cyng on rode ahon. 

*^Fl<»r, WUf., II, 89. 

■* . . . and 8wy5e manega of I^aeB cyngea hired, stiwardaa and burttenaa and 
byrlaa. ... 
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tenth the words must have meant very much the same, as a gloss 
of that period has discoforus, discifer vel stiweard^^ But in 
this case there must have been some difference between popular 
usage and usage at court*' In the half century just before the 
Conquest the office seems to have become general all over the 
country, but its functions are in every case such as we should 
assign to the seneschal."' It seems evident that in monastic 
establishments and in the house-holds of the king's vassals the 
two titles were used without much discrimination, and that after 
the Conquest the steward took the seneschal's place at the royal 
court also, in much the same way as the marshal superseded the 
constable." But such a development could hardly have been 
possible if the stewards did not have some connection with the 
service of the king's tables in the earlier period. 

The word stigweard is a compound of stig (Mod. Eng. sty), 
an enclosure, or if need be a building, and weard (Mod. Eng. 
ward), a guardian. The steward was originally the guardian of 
the enclosure; so much is clear from the etymology. A service 
of this sort has an interesting parallel at the Norse court. The 
king of Norway in the twelfth century °" had a group of household 
servants called 'guests,' gestir^* These were the outer guards of 
the royal establishment (the hirpmenn kept the inner guard), 
but they also served as spies in times of war and rode royal 



'^Voeab., 228:7. 

•See Badred'e will. 

■In Leofglfa*8 will (K. V. D., No. 981, undated but placed by Kemble late 
in the Saxon period) lands are giyen to three stewards, all servants of the tes- 
tatrix. They cannot have been reeves, for a reeve Is also remembered in the 
will. The stewards are placed well at the head among the different groups 
making np the household. In a body of guild rules from the same period {ibid,. 
No. 042) a steward occurs, plainly as one who has general over-sight over the 
hall and other property of the guild. His permission must be obtained before 
a member can bring in more than a certain number of men. He also appears 
at the legal representative of the guild. The duty of distributing the bequesta 
In Bishop iSlfric's will iiMd., No. 759, placed late in the Danish period by 
Kemble) seems to be assigned to the stewards who are supposed to know which 
of the servants are to be remembered : "and sela man mina cnihtas I>a mina 
stiwardas wltan XXXX punda.'* 

In iUlfrlc's vocabulary stiweard is translated economus. Yocah., 129:18. 
This title occurs in two charters (JT. O. D., Nos. 1006, 622) ; but it cannot be 
afllrmed that a king's official is meant In either case. According to Du Cange, 
oeconomus was sometimes used in the feudal period for dapifer or seneschaL 

MStabbs, C. B., I, 878-74 ; Luchaire, Hiat. des Jnat. M<m., I, 172. 

**T1ie ssgas place this institution as early as the beginning of the eleventh 
entnry. 

"*8et Cleasby and Vigfusson, leelandio Diefionanf, Gestr. 



174 BULLETIN OF THE UNIVERSITY OF WISCONSIN. 

errands generally. The number of guests was always exactly 
half that of hirpmenn and their wagfes were also half as ^eat. 
Still earlier we find a similar institution in Wales. On the sub- 
ject of the king's retinue, the Latin translation of the old laws 
reads in part as follows: Licitum regis est habere XXX^ sex 
homines equitantes in commitatu suo, id est, XX^HIII^ ofUciales 
suos, et duodecim hospites preter familiam, et optimates, et 
pueros, et iocculatores, et pauperes.^'' As in the Norse house- 
hold, the number of the lower officials is just half that of the 
higher. Furthermore, hospes in its general significance, is equiv- 
alent to guest. The Welsh word is gwestai which the English 
translator derives from gwesdva, entertainment dues: "a term 
used for the provision or money-payment in lieu of it, due to the 
lord from the uchehvyr or free-holders.""' The translator of the 
Welsh laws thinks the givestai were "the persons who brought 
the givcstva or entertainment-dues from each maenol or manor to 
the lord."" 

It is extremely probable that there were officials in Old Eng- 
land whose duties resembled those of the Welsh gwestai. The 
Anglo-Saxon king had a right to demand a certain amount of 
provisions from at least some of his subjects, the feorm or Urma 
unius noctis.^^ These dues may have been collected by the stew- 
ards and in that case we can readilv understand how the later 
importance and significance of stewardship might be attained. 
The Norse guests and the English stewards resemble each other, 
it seems, in being primarily guards, and in their rank in the 
household. The stewards and the gwestai both appear to have 
duties connected with the king's tables. The guests and the 
gwestai are alike in their titles, which in both cases are rendered 
hospites in Latin.^^ There is also the fact that in both house- 



" Ancient Laws of Wales, 772. Of. Seebohm^THboZ System 4n Wales, 168. 

** Ancient Laws of Wales, Glossary. 

^lltUt., 4, note. On the subject of the probable relationship between the 
gwestai and the geetir, see Also Steenstmp, Danelag, 124. 

*>In a Mercian chartfr from the close of the eighth centary the grantee to 
released from all secular oblli;atlons to king or 'prince* **except In the matter of 
these dues, namely, for tiie rent at Westbnry two tuns full of clear ale, and a 
coomb full of mild ale, and a coomb full of Welsh ale, and VII oxen, and six 
wethers, and XL cheeses and VI *lang I>ero' and thirty ambers of rye com, foar 
ambers of meal, contributions to the royal Till.** K, O. D., No. 166. Thorpe, 
Diplomatarium, 3U-40. Thorpe's translation. Cf. Seebohm, Tribal Custom in 
Anglo-Sa^on Late, 431. 

*^The Norse may haye originated in a misunderstanding of the Welsh. 
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holds these officials are exactly half as numerous as the higher 
officials. The parallels, however, though interesting and worthy 
of some consideration, are by no means complete: the results 
reached after the most careful comparison still belong to the field 
of conjecture. But, if all these institutions have a common 
origin, the probabilities are that it was English. The Saxon 
court was the oldest of the three and doubtless exerted a powerful 
influence over the other two. 

The Old English king seems to have been a great lover of the 
chase and was well provided with fowlers and falconers. These 
servants we know mainly from the charters'^ and Domesday. 
All the venaiores regis were, however, not connected with the 
chase : ^Elfric in his Colloquy introduces us to a class of hunts- 
men whose occupation would scarcely be classed among the 
sports ; their duties seem rather to have been to supply the king's 
tables with meats. Their methods were hardly noble, the net 
being a favorite instrument in the pursuit of their calling.** All 
the fruits of their labor belonged to the royal master.'* 

The king's venator seems to have paid no attention to birds; 
they belonged to the province of the falconer or accipitrarius^^ 
This servant is mentioned as early as the middle of the ninth 
century, 'when we find the first traces of an extensive hunting 
service. When the king traveled about with hawks and dogs 
and horses, the burden of feeding these would fall on the locality 
where the party might chance to be. In two Mercian charters 
from this period a release from this obligation is included in the 
list of immunities.*® In the Confessor's day, the king's huntsman 



**In 956 Eadwlg gave a mnnsa und a half 'to bis beloved, faithful and most 
famoiu huntsman, Wulfrlc by name.' K. C. D., No. 458. ^tbelred in 987 gave 
three mansae and three perticae to his venator Leofwlne. Ibid., No. 658. iEthel- 
ctan Bthellng willed a horse .(or a herd of horses: stoO) to his stag-hunter 
(heah-deor-hunta). Ibid., No. 722. These gifts were doubtless to the mora 
favored among the huntsmen, perhaps to the chiefs of the service. There were 
also villa dedicated to the chase. Edward in 904 issued a charter frofn sudi 
a "villa venatorla." Ibid., No. 1085. 

^Vooab., 92 : Plecto mihi retla, et pono ea in loco aptos et Instigo canes meo« 
Qt feras persequantnr, usque quo peruenlunt ad retla improulse, et sic Inretien- 
tnr, et ego iugulo eos in retlbus. 

^Ibid,, 98 : Ego do regi quicquid caplo quia sum uenator elus. 

"An anceps is referred to in iElfrlc's Colloquy who used the falcon in his 
profession, though perhaps not generally. There Is no evidence that he waa 
anybody's fowler; bird-catching was his means of procuring a livelihood* 
Voeab., 95. 

*jr. (7. D., No. 261, Berhtulf, 848 : . . .sit liberatum. .illud monasterium. . . . 
ft pattn ftcclpltromm meomm omnium quam etiam oenatomm omnium, ael ai 

9 
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and falconer were apparently the most important of the lesser 
officials at court. The venator, who a century before received 
only his daily fare and wear with an occasional 'horse or ring to 
encourage him in his art/'^ was a feudal tenant in 1066." It 
appears that several of these servants retained their holdings and 
perhaps also their offices even after the Conquest.'* Their estates 
were usually small, from half a hide to two hides. 

In Berhtulf's charter referred to above, there is also an allusion 
to the king's horse-thegns.'*^ The term is an exceedingly general 
one ; any person having the care of horses in some way or other 
would be a horse-thegn or minister equorum,''^ The dignity of 
this thegn evidently was in proportion to that of his master. The 
position of the royal hostlers would therefore be an eminently 
honorable one. Over them all there seems to have been a sum^ 
mus minister equorum, called, however, merely horS']^egn in 
Anglo-Saxon. We read of two such officials in the Chronicle: 
Ecgulf, who died in 897, and Wulfric, apparently his successor, 
who seems to have died later in the same year.''* This official is 
not mentioned in Eadred's will, in fact, the only notice of such a 
court official is in the entries of the Chronicle just referred to. 
It was no doubt the office of the horse-thegn that later developed 
into the dignity of the marshalship.'* 

There is a servant alluded to in Ine's laws, the horswealh, who 
is generally supposed to have been connected with the service of 



pasta equorum meorum, slue minlstrorum eorum. Similarly, No. 278, Burhred* 
855. Of. Nos. 223. 224, Egbert 

^Vocah,, 98 : Uestlt me bene et paadt, allqoando dat mihl equnm, aot armll- 
lam, ut libentlus artem mean exerceam. 

*As the holder Is nearly always a tenant In chief there can be little donbt 
that a king's yenator or accipltrarins Is meant, even where this la not explicitly 
■tated. 

^Domesday, I, 86b : Wlwi uenator tenet de rege Llteltone. Ipse tenuit de 
rege B. Tunc II hidas. lUd., I, 60b: Godylnoa acdpitrarlus tenet de rage 
dimidlam hldam. Isdem tenuit de rege B. See also ibid,, I, 189b. 190b at 
passim. 

^ . . . vel a pastu equorum meorum omnium slue minlstrorum eorum. An 
earlier allusion to 'those who lead horses* is found in one of Egbert's grants. 
K. 0. D., No. 236. 

n Mulio and agaso are translated horse-thegn. Fooob., 88 :24, 119 :84, 866 :11, 
440:82. It is possible that the lowest order of stable servants were known as 
pabulatorea or hors-hlerdas. Hors-cnlht was also a term used. Says iBlfrle, 
'[Haman] led Jiix>rdecai. ..through the city as if he were his hors-cniht.' BAL 
der ang. Prota, III, 09. 

"It Is also possible that they were colleagues. 

**Thls subject has been discussed in part in connection with the stallerthlp; 
•ee chapter VII. Cf. Stubbs, O. H„ I, 883 ; Round, The Officers of Edward tha 
Confessor: Eng. Hi$i. Rev., XIX, 90. 
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the king's stables : 'The king's horswealh, he who performs his 
errands, his wergeld shall be two hundred scilltngs.'''^ In the 
QuadripartUus''^ the title is translated regis stabularitis Waliscus; 
but this explanation, though accepted by the editors of the Old 
English codes,^' cannot be called satisfactory. We should expect 
most of the work about the royal stables to be performed by 
serfs. The horswealh, however, is not to be classed among the 
trnfree.'^ His wergeld, though exactly equal to that of a com- 
mon freeman, really indicates a higher rank. Being a Celt, his 
wer would be reckoned only half as great as that of a Saxon of 
equivalent social position. In his own race, the horswealh would 
stand comparatively high.''® Furthermore, the fact that these 
Wealhs acted as the king's messengers goes to show that tbey 
could not have been botmd to the service of the royal stables. It 
seems more reasonable to think of them as native Celts employed 
as the king's mounted messengers, carrying royal orders to the 
different parts of the West Saxon kingdom.^" 

An entry in the Chronicle for 897 records the death of a 
Wealh'gerefa or Welsh-reeve. This title has been variously in- 
terpreted : Kemble believes it means a commander of the Welsh 
serfs at Alfred's court;*® Earle holds that it refers to a reeve 
"commissioned to watch the Welsh border."'^ But the probabil- 
ities favor neither of these interpretations. Wulfric, the reeve in 
question, was clearly a man of prominence or he would not have 
been mentioned in the Chronicle. Primarily, he was the king's 
marshal: 'The same year Wulfric the king's horse-thegn passed 
away; he was also Wealh-gerefa.'^* As horse-thegn he must 



^^Lawa of Ine, 88 : CynliiRet honwealh, se I>e him mege tfeerendian, Pbss war- 
CtoM bi5 oe mU. 

**Llebeniiaim, Oetetge, I, 22. 

**Tliorpe, Ancient Lawa, Glossary : Hortwealh, the WeaJh or Briton who had 
the care of the (king's) horses. Schmid, Oeaetze, Glossary: horswealh, eln 
Wile, der sur Pllege der Pferde bestimmt let.... Llebermann, OeseUe, I, 22: 
Yon einem [wftlschen?] KOnlgsmarschalk [Stallmeister]. 

"Schmld thinks he was a serf: '*. ..ylellelcht auch nnr Qberhaupt eln hOrlger 
Btallknecht " 

^The wergeld of a 'Welshman* possessing one hide was 120 selUings ; of one 
luiving luUf a hide SO ; of a landless Wealh 60. Lawa of In€, 82. 

**Tliere was a body of such serranta at the Meroyinglan court called cursorei. 
fiee Walti, D. F. G„ II, 2, 75.. 

^Bom, in Bng., II, 179. 

'^Ttoo Bomon Ohronielea (Oxford, 1865), 821. 

"Two of the manuscripts have Wealh-gefera, which might mean Welsh com- 
panion. Bot the form gerefa In the other three is more probably the correct 
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have had charge of the royal stables, and being a court-function- 
ary he could scarcely have acted as reeve on the frontier. As 
Wealh-gerefa he must have had charge of certain Wealhs; but 
these need not necessarily have been serfs. In Ine's day a Wealh 
had a wergeld even when landless.®' To me it seems more 
reasonable to connect the *Welsh-reeve' with the horswealh and 
to lode upon Wulfric as master of the royal horse and chief of 
a body of mounted messengers, a service that was or once had 
been composed of Celts. It must be admitted, however, that this 
interpretation is also largely a matter of conjecture. 

It would appear from certain rather doubtful allusions that the 
English king had a sword-bearer.'* Several terms that might be 
-s^plied to such a servant, such as armiger, spatarius, wccpen-bora, 
swyrd-bora, are found in the glossaries.'* Bede's account of 
King Oswin's humility — ^how he gave his sword to one of his 
thegns and knelt at Bishop Aidan's feet'* — ^permits the inference 
that the Northumbrian king had such a servant. The term 
armiger is used for one who bore arms for King Edmund in 
Abbo's Epistle to Dunstan, written toward the close of the tenth 
century.'^ It is a significant fact that iElfric in paraphrasing 
this account translates armiger, not with the general term wcepen- 
bora, but with the more specific word swurd-bora,^^ This word 
occurs quite frequently in Anglo-Saxon, especially in the devo- 
tional writings of the time.'" But as these are largely transla- 
tions, they can hardly be placed among the sources of English 
institutional history: the terms used may simply represent an 
effort to express a foreign idea. Still, the continued use of 



one. If Wnlfric were a "conylya reffls** of British nationality, we should look 
for Celtic elements in his name: but Wulfric Is Teutonic, root and branch. 

**It should be remembered that as Alfred reCnacted Ine's laws, such moat 
also have been the condition In 897. 

*«The sword-bearer, spatarius, was a well-known official at the Frankiah 
courts. See Waits, D, V. O., II, 2, 74-75 ; III, 509. 

^Vocah., 142 :8, 193 :17, 332 :24. 

^H. E., Ill, 14: Porro rex dlscinxlt se gladlo boo, et dedit ilium mlnis- 

tro .... 

''Tbls armiger was a decrepit old man who once had related to King £thel- 
stan the story of Saint Edmund's passion. "Qolbos fatebarli. . .quod eam Jonior 
didlcisses a quodam sene decrepito, qui eam almpliciter. .referebat glorloalialmo 
pegl Anglorum Etbelstano. jurejurando asserens quod eadem die fulsset armiger 
beatl vlri, qua pro Chrlsto martyr occubuit." Memoriala of 8t DutiBtan, 879. 

^JEltric*s Lives, II, 314. 

■•It occurs several times In the Old English yersion of Gregory's Dlalognet. 
See Bm. der ang. Proaa, V, 187, 300. It also appears in Alfric'a Homily oa 
Saint Benedict. Homittea, II, 168. 
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swurd'bora where we might expect wcBpen-bora or some other 
more general term indicates that the institution was not unknown 
in England. William of Malmesbury evidently believed that it 
had existed in Saxon times : he tells us of an armiger who was- 
put out to sea in an open boat with the unfortunate Edwin, 
^thelstan's brother."® But the sword-bearer's office, if it existed 
at all, could not have been counted among the more important 
ones at the Old English court.*^ 

On the subject of the king's standard-bearer the English 
sources leave us in much doubt. The war-banner was one of the 
emblems of Teutonic kingship. It was born before the war-lord 
when the host was on the march,"^ and it waved above him when 
the battle was on.®* Beneath it stood Hygelac the Geat on the 
field where he fell before the onset of Franks and Frisians.** 
Naturally, the bearer and guardian of the king's ensign was con- 
sidered an official of great importance. In the earliest days of 
Norse kingship the 'marksman,' merkismafr, was the highest in 
dignity among the king's men."* In Beowulf we apparently have 
the name of a banner-bearer, Daeghrefn, a warrior of the Hug^.*' 
It is possible that the phrase 'guardian of the standard' used in 
this case means warrior in general ;"' but that the standard-bearer 
was known in those days as an important functionary appears 
from two passages in Bede's history. In the first Germanus, 

**Ocata Regum, 156. 

''Ill the will of ^thelstan Ktheling a bequest Is made to the prince's swiirO- 
Wlta: **And ic geann ^IffnoOe minon swnrO-witan Oees sceardan malswurdes.'* 
K. O. D., No. 722 ; Thorpe, Diplomatarium, 566. There seems to be no reaaon 
why the second part of the compound shoald not be connected with bewltan or 
bewitlan, to take care of or watch over. SwnrO-wlta would then mean sword- 
keeper. Bnt Thorpe reads swurd-hwlta and translate It "sword-furblsher.'* 

**ThIs is Tlvldly shown In Exodua where the adyance of the Egyptian host 
Is described : "Him t>ier sige-cjnlng wiO ^one segn foran, manna t>enKel mearc* 
]>reate rad" (11. 172-73). There is, however, some disam'eement as to the trans- 
lation of these lines. On the general subject see Paul, OrundrUs, II, 2, 126. 

**When the valkyrles came to the host of Hakon the Good to select the worthy 
ones, they found the most excellent king under the war-banner. O. P. B,, J, 
268. 

^Btov}., 1202-05. 

** Later he was superseded by the staller, the king's spokesman, who again 
had to yield to the chancellor or king's scribe. See Keyser, Efterladie Bkrifier, 
II, 80, 82. The standard-bearer seems also to have been a great dignitary 
among the early Noirmans. Ordericns Vitaiis mentions 'Roger Toni, standard- 
bearer of Normandy* among the great nobles In 1066. History of England and 
VormoHdy (London, 1859-66), III, 11. 

**B0Oio., 2505: cnmbles hyrde. 

"It appears to be thus used in Riddle, No. 41: Ne meg mec ofer8wiI>an 
■egnberendra cnig ofer eorpan nyml>e se ana God. 
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acting as signifer, is described as rallying the Britons.** In the 
second we are told that King Edwin not only had a banner bom 
before him in battle, but also when he traveled about the country 
in times of peace.** The duties of Edwin's signifer were doubt- 
less of a heraldic order. John the Baptist is similarly spoken of 
in the Blickling Homilies: 'he... was standard-bearer of the 
heavenly King.' ^ Words meaning banner-bearer frequently occur 
in the Glossaries and elsewhere,* but, as a rule, we cannot affirm 
that a court-official is meant. The decline of the signifer seems 
to have begun early ; he is soon lost in the great troop of th^pis 
that throng the Saxon court. Still, there is no reason to think 
that his office wholly disappeared. 

As to the appearance of the banner nothing definite is known. 
The term commonly used in describing it is segen; but cutnbol* 
tacn, thuf* and other more or less metaphoric terms also occur. 
The standard is frequently alluded to in Beowulf, and from the 
language used we should infer that it was highly ornamented,* 
but we are not told how or with what device. It is not improb- 
able that the Old English banner had, as has been suggested,* 
the image of a boar or some other animal as its distinguishing 



**H. E,, I, 20 : Turn subito Germanos signifer unlyenos admonet et praedicat 
ut TocI suae uno clamore respondeant. 

**Ibid., II, 16: Tantum vero In, regno excellentlae habolt ut non aolam In 
pngna ante lllnm vexllla gestarentur, sed et tempore pacts equltantem Inter 
ciyltates sire yiUas aut proylnclas suas com mlnlstrls semper antecedere signifer 
consaesset. 

^ P. 103 :22 ! ne wa» segn-bora ^aM ufancandnn kynlnges. 

*The Latin terms are draconarlus, yexllllfer, signifer. The Old English are 
•egnbora, tacnbora, tacnberend. See Vocah., 117:20, 142:10, 225:18, 332:27; 
JBlfri&s Orammar, 27. A standard-bearer Is alluded to In two sj^urlouv char- 
ters pretending to be dated In iEthelstan's reign. K. O. D., Nos. 846, 1128. Will- 
iam of Malmcsbury uses the word slgnlfler In the sense of leader. Oeata Rcgum, 
187. In Abbo's Passion of Saint I'Mmund, It occurs In the metaphor **Blgntfer 
in castrls aeteml regis.'* Memorial* of Bt, Edmund's Abbey, I, 16. 

*Cumbol Is a xcrj general term ; It may mean almost any emblem or eyen 
decoration. In the composition eofor-cumbol. It could mean a banner with the 
picture of a boar on It : but It might also refer to the boar Image on the helmet. 
Thna It Is used In Elene, 256-59. Earlier in the same poem It is used for the 
sign that Constantlne saw In his vision (1. 76). 

«The thuf was the particular kind of a banner that Edwin sent before him on 
his journeys. 

■A golden banner was placed on the ship that carried Scyld away (47). 
Hrothgar gaye Beowulf a golden standard with an ornamented staff (1020-21). 
An all-golden banner Is fonnd In the Dragon's caye (2767-69). 

*By Dr. Frledrlch Brlncker In Germaniwhe AltertUmer in dem angeUdchsisehm^ 
Gediohte Judith (Hamburg, 1898), 17. Cf. Tacitus, Ocrmania, 7; Mlillenhoir, 
Deutsche Alieriumskunde, IV, 200. 
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* 

marlc^ The standard that Harold fought beneath at Hastings 
was graced with the image of a dragon.^ 

A thegn whose, duties were to bring up and educate the rojral 
princes is referred to in several of the older sources. The pre- 
ceptor particularly mentioned is Thunor, praepositus Ecgberhti 
Cantwariorum regis, as Florence calls him.* Elsewhere he is 
8poken of as 'thegn to his [the king's] children/" As Thunor 
is practically the only one who is known to have occupied such a 
position, it cannot be positively stated whether the office was 
regularly filled or not.^^ In Bede's history there seems to be an 
allusion to a king's almoner. He cannot have been a very im- 
portant personage, however, as he has no distinctive title either 
in Latin or in Anglo-Saxon.^* The Old English king doubtless 
had his ostiarius or door ward, and such a one seems to be men- 
tioned in Beowulf.*' The cook and the baker do not appear in 
the English sources before Norman times; but we may safely 
assume that these useful servants were not wanting at the Anglo- 
Saxon court.** Edward the Confessor had his own mead-maker; 
the office was doubtless an ancient one." Connected, no doubt, 



^The banner assigned to the tribe of Juda {Exodus, 321) bore a golden lion. 
A rayen graced the standard of the Norse invaders. See A.-B. Cfiran., 878; 
Oetta OnuUmit, II, 0. 

* Worsaae, An Account of the Dane$ and Nonoeg{(m$ in England, SO : On tlie 
often-mentioned Bayeuz tapestry is also represented the fall of the English 
Harald GodyinsOn at the battle of Hastings. The king's flag-bearer, or marks- 
man, who, as well as the king, is on foot, bears a flag-stafT on which is fixed a 
flgnre, probably of cloth, cut in the resemblance of a dragon, which wa« the 
royal mark of the Anglo-Saxon king. 

*I, 250. In one of the later charters he is called prlnceps. K. O. D., No. 000. 

^Sa90n Leechdoms, III, 424 : ... se leofcston Oegen to his beamnm. 

"That there were teachers at the royal court is a well-known fact. Wilfrid 
and Dnnstan were both sent there to be educated. Hitt. York, I, 4 ; Kemorlals 
of 8t, Dunttan, 11-12. ^thclwald learned many useful things from the wise 
men at ^thelstan's court. Chronicon Monaaterii de AUngdon, II, 256. Still 
•arller, Alfred's court was almost a compulsory educational institution. Sea 
Aaser in Petrie's Monumenta, 486. The early Capetian kings also had their 
preceptors at court. Luchaire, HUt. dea Inst. Uon., I, 165. 

"Bede calls him the serrant "cut susciplendorum Inopum erat cura delegata." 
H* B., Ill, 6. ^Ifrlc, In paraphrasing this account speaks of him as 'one of 
the klng^s thegns, the one who distributed his alms.' Lives of Saints, II, 180. 

"When the Geats arrived at Heorot, they sat down on a bencli outside and 
waited for an Invitation to enter. Soon Wulfgar came out to learn who they 
were; he bore their message to the king and secured their admission. Beow,, 
881 ff. The ostiarius Is mentioned In the earliest Prankish sources. See 
Walts, D. r. G,, II, 2, 75. 

^Theee'were well known at the Prankish court. See ibid., II, 2, 74; Ln- 
dialre, Hist, de$ Inst. Mon., I, 164. 

*JL C D.M No. 845 : pa5n mi meodea wrichte. . . . 
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With the service of the royal kitchen were certain thegns called 
praevisores. Often wealthy subjects would invite the king to 
their homes when he came into their region; but in such cases 
the king always wished to make sure that both hunger and thirst 
would be thoroughly sated and quenched. The praevisores were 
therefore sent ahead to inspect the supplies." The carnifex men- 
tioned by Florence of Worcester was probably the king's 
butcher;*^ strangely enough he is grouped with the g^eat digni- 
taries of Harthacnut's court. A French monk who was highly 
skilled in medicine is said to have spent some time at the Con- 
fessor's court ;^® it is probable that he was the king's physician." 
Among the servants of a more purely artisan character may be 
noted the king's smith,^® his goldsmith*^ and the biga who sup- 
plied him with carriages." 

There were also certain classes of men on the royal estates who 
seem to have had no duties either as officials or servants. These 
were the convivae regis,^^ men of prominence who as the king's 
guests enjoyed royal hospitality for a longer or shorter period." 
Such were probably the earlier geneats. The word geneat means 
primarily a companion and frequently occurs in compounds with 



^*Wheii the holy woman ^thelflsd was preparing a banquet for her royal 
kinaman JEthelstan, the praerisorea found a anfflciency of ererythlng hot mead. 
Knowing the profundity of the royai thirst, they informed her that a greater 
supply must be prepared, ^thelflsd resorted to prayera and the mead-caaka 
proved equal to the occasion. Memoriaia of Bt. Dunatan, 17-18. 

'^I, 194: Tbrond suum carnmcem. Judging from the name we should say 
the incumbent must have been a Dane. For the meaning of carnifex aee Du 
Cange, Oloaaarium. 

^* Memoriaia of 8t. Edmund^a Ahhey, I, 56: ....qnidam Baldewinna, ex Fran- 
ciae partlbus gloriosls, monachus. . . .sed et medicina peritns, ex hoc quoqoe a 
rege Anglomm cum multa dlllgentia habitus. 

^'Edward gave him an abbacy, perhaps as a reward. IJfid. 

*"The faber regis was evidently a person of some importance. He is given 
special and prominent mention in one of the earliest sources: *'Gif cyningea 
ambiht-iimiO oMe laadrinc mannan ofslehO, meduman leodgelde forgelde. Lawa 
of JBthelbirht, 7. We read in Dotneaday (I, 86), tliat a certain smith received 
half a hide from King Edward. 

**A88er alludes to Alfred's goldsmiths (auriflces). Petrie's Monumenta, 486. 
In one of Eadred*s' charters (949) two mansas are given to one of the king*8 
men **uocltato nomine JElfslge arciselus, ob studlum quam mihi auri argentiqae 
fabrlcae solldte deserult atque decorat...*' K. C. D., No. 428. At the time 
of the Domesday survey, "Teodrlcus aurlfabrus'* held lands "de rege Edwardo.** 
Domeaday, I, 36b. 

"Bee Ibid., I. 7. 7b, 8, 12. 

»Cf. Walts. D. V. <?., II, 2, 103-4. 

**The term convlva regis may also be used in the broad sense of member of 
the king's household. 



LARSON — THE OLD ENGLISH COURT. 183 

such a significance.'* Perhaps those who came to the court to be 
educated should also be reckoned among the comnvae}^ Among 
the older we should look for the king's councillor's (consiliarii) 
to whom the sources occasionally allude.'^ The Frenchmen whom 
Edward brought into his kingdom must be regarded as convivae 
regis at least until they had received official appointments.*® 

To classify the members of the king's household, to say which 
of them were thegns or freemen or serfs, would be an impossi- 
bility. We can say only that all these classes were represented. 
Such terms as satellites, palatini and sodales are not used with a 
view to classification, but as general appellations for those in and 
about the palace who stood nearest the king. Famulus is another 
such inclusive term, but the famuli could not have been thegns: 
Bede carefully distinguishes between the two classes.*" Florence, 
following Asser, speaks of the familiares and ministeriales of Al- 
fred's court.'® From Bede's account of the aggressions of these 
famuli, we shall have to conclude that they were at least freemen. 
Serfs were common on the royal estates as elsewhere.'^ That the 
king held slaves appears both from manumissions'* and from 
direct statements in the earlier laws.'* 



* Later the term came to be applied to one holding land by a particular 
tenure. See Seebohm, English Village Communitp, 128 ff. 

**When Donstan came to court he found a number of his young kinsmen 
there: "nonnulU propriorum sodalium et palatlnorum, turn quam mazlme 
▼ero consanguineorum Buorum,...'* Memorials of Bt. Dunstan, 11. 

"Conslllarlus is often used as if a member of the wltan Is meant, as when 
Bede tells us that Benedict purchased three estates from "Aldfrido rege ejusque 
consiliarlis,'* Opera, II, 149. But Wilfrid's position at court as "excelsus con- 
•lllarius" must be looked on as that of a conviva. Hist. York, I, 59 ; a con- 
temporary account. The conslUarll mentioned In some of Egbert's charters 
were apparently higher ecclesiastics regularly counted among the witan (K. O. 
D., Nob. 1031, 1035) ; but ^'.Tklelfled conslliarius" who signed one of Eadred's 
charters and the two consiliarii Brihtric and ^Ifgar who witnessed one of the 
ConfeBsor's grants were most likely conyivae and not regular officials. Birch, 
OartuL, No. 876 ; K. C. D., No. 811. 

^Hve$ of Edward the Confessor, 399: Cum praedictus . . . rex repatriaret a 
Francla, ex eadem gente comitatl sunt quam plures non ignoblles yiri, quos pin- 
rlmis taonorlbiii ditatos secum retinult idem rex, otpote compos totlus regnl, 
ordlnariosque eonstitult secretorum consilll sul, et rectores rerum regalls palatil. 
(An almost contemporary account ; written before the death of Queen Edith.) 

M ... miniatrl qooque regis ac famuli. Opera, II, 219, Eplstola ad Bcgberc- 
tmn, 18. 

»I. 80. 

'^ Queen JBthelfimd, wife of Edmund I, In her will gave freedom to half of her 
Thorpe, Diplomatarium, 519 u. ; Birch, OartuL, No. 1288. 

"One of .Sthetotan'8 manumissions is extant. See Thorpe, Diplomatarium, 



«In the Latet of JBthelhirht there Is a clear allusion to female slayes, the 
ktni^e maids (lieowas) who ground the com riO, 11). The king's eene is tnen- 
ttoncd In the Law of Wihirmd, 22. ^ 
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The only document that gives us any information as to how 
the king's attendants were classified is Eadred's will.'* The 
chamberlains, the butlers and the seneschals form the highest 
group ; the priests rank next to them ; the stewards form the third 
class ; all the lower officials are classed together as the following 
shows : 'and to every one of those who are in my household, be 
he in what employment he may/ But that there was a still lower 
group is implied in the concluding words of this same statement : 
'unless he be little bound to the throne.' 

As to whether the palatines received any wages in the modem 
sense of the word, we are poorly informed. It is, however, not 
likely that the king's financial obligations to the g^eat majority 
of his attendants and servants extended beyond furnishing the 
necessary shelter, clothing and daily fare. The huntsman in 
-^Ifric's Colloquy received no pay; but the king gave him an 
occasional gift.**^ These gifts, as we have seen, often took the 
form of lands. Yet, in the language of Alfred's will, there is a 
suggestion of fixed payments and a regular pay-day: 'and to 
those of my serving-men whom I gave fees (feoh) at Eastertide, 
let them give two hundred pounds, and let them divide [the 
money] among them, to each one as belongs to him, in the man- 
ner in which I recently distributed [fees].'*' Such a custom was 
the ruling one in Wales'^ and the Northern countries'* and it 
would be strange if it was not also general in England. 



••Birch, Cartuh, No. 9i-. 

^Vocah., 93. 

^K, C. D., No. 814. 

*' Ancient Laws of Walet, 3 : Three times in the year the aboye twenty-four 
officers are entitled to receive, according to law, their woollen garments from 
the king and their linen garments from the qaeen ; namely, at Christmas, Baster 
and Whitsuntide. (See also the pages following where the fees belonging to 
each office are giren.) 

•"The Norse king paid most of his thegns small sums at regular interrals. 
See Speculum Regale, 261 ff. ; Eeyser, Efterladte Bkrifter, II, 86-S7. 
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CHAPTER IX. 



THE DEVELOPMENT OF THE KING'S HOUSEHOLD IN 
ENGLAND AND ON THE CONTINENT. 

The effort thus far has been principally to determine how the 
Old English court was organized, what offices composed the royal 
service, and what functions were assigned to each. There remains 
the question of the possible origin of this organization: did it 
originate in England or was it introduced from abroad? The 
titles borne by the various officials closely resemble those generally 
used at the Continental courts of that period, and some of the 
later offices, such as those of the staller and the chancellor, are 
of unmistakably foreign origin. It seems evident, then, that be- 
tween the king's household in early England and the neighboring 
courts on the Continent a close relationship must have existed. 
It is the purpose of this chapter to trace in outline the develop- 
ment of the Germanic courts in northern and western Europe in 
order to determine, if possible, to what extent the organization 
of the Anglo-Saxon court was influenced by Continental custom 
and what influence, if any, it, in turn, exerted on similar house- 
holds of a later date. 

The early Teutonic household was doubtless a very simple ar- 
rangement: the lord of the house, whether mere freeman or 
mightiest prince, seems to have exercised direct supervision over 
all the forces in his service. But as wealth and power increased, 
duties multiplied and the number of servants grew correspond- 
ingly. This necessitated some form of divided labor, and several 
household departments came into being. Of these there were 
commonly four: a steward (inferior) had charge of all that per- 
tained to his master's tables ; a butler (scantio, buticularius) pro- 
vided his wine, beer and other beverages; his treasures were in 
the keeping of a treasurer or chamberlain; a marshal (comes 
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stabuli) was in charge of his lord's stables. At times the super- 
vision of the whole service was placed in the hands of a separate 
official known as the seneschal or major domus,*^ 

The king, however, was more than a possessor of large estates 
and other forms of wealth, he was the lord of his people, their 
leader in war, their judge and protector in peace. As time passed 
these governing functions of kingship, continuously growing in 
extent and importance, necessitated the creation of new offices 
and new departments of service. These were sometimes given 
to the old household officials and thus the king's personal servants, 
by taking on new functions, were gradually transformed into 
public officials; but the general tendency was to give each new 
department its own responsible head. Thus the royal court de- 
veloped both on the personal and on the political side. 

Under the Merovingian kings the palatine service was divided 
among eight officials, all of whom, however, were not of equal 
rank. Lowest, perhaps, stood the master of the horse*^ and the 
chief butler.** On a somewhat higher plane were the thesaura- 
rius*' who kept the king's treasures, including his wardrobe and 
the like, and the seneschal. This official, who seems to have had 
the entire household service under his supervision, was also known 
as the major downs. But, after this title had come to mean so 
much on the political side of the court, the seneschal's title was 
revived and with it his former general functions.** It seems 
probable that he also supervised the table-service more directly, 
as the inferior is nowhere mentioned in connection with the 
Merovingian court.** 

These dignitaries all belonged to the household proper.*' More 
purely political were the offices of the major domus, the count of 



"For the materials u&ed in this chapter I am largely indebted to the oonsti* 
tntional manuals of Brnnner, Keyser, Lnchaire, tod Manrer, Stubbs, and 
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*>The comes stabuli. See Walts, D. V. O., II, 2, 72. 

«/?;M., 74. 

**lbi(t., 73. He was also called cnblcnlarlns, though It may be that the cablen- 
larina was an inferior servant who was sometime! inyested with the treainrtr's 
office. 

^Ihid., 71. Of. Brnnner. D, R. O., II, 104. 

«*Bninner, D. B. O., II, 101. 
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tions. Such were the camerarll who assisted the thesanrar'as ; the plncemae 
who served under the chief butler ; the marshals who performed certain duties 
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the palace and the referendarius. Finally, as a Christian ruler, 
the Prankish king had his own priests, chief among whom was 
the palatine abbot.^* 

The duty of the count of the palace (comes palatii) was to 
assist the king in his judicial functions, not, however, as a repre- 
sentative or as one who has an independent jurisdiction, but 
rather as an executive officer who attends to the legal machinery 
and to the details of the trial.*^ His office was of Germanic 
origin.** That of the referendarius, on the other hand, was 
originally Roman both as to name and functions.** The duties 
of this official corresponded to those of the later chancellor : they 
related to the keeping and the preparation of royal documents. 
The scribal work was performed mainly by his assistants who 
were known as notarii and cancellarii. Unlike his Carolingian 
successor, the referendarius was a secular dignitary, and had 
nothing to do with ecclesiastical affairs."® 

The highest official at the Merovingian court was the major 
domus. Originally he was merely the seneschal or chief servant 
of the household. *To his older duties he a'dded others of a more 
directly political nature: he commanded the king's antrustions, 
supervised the education of the palatine youths, served as his 
lord's representative in judicial affairs, acted as peace-officer when 
quarrels arose among the great lords of the kingdom, sat highest 
among the king's councillors and even controlled his master's 
possessions to a great extent.'*^^ The history of this official under 
the later Merovingians is well known. The Carolingian monarchs 
appointed no mayors and the office disappeared."^ 

Generally speaking, the Carolingian kings and emperors re- 
tained the household system of the preceding dynasty."' Certain 



•under the orders of the comes staball ; there were also the cook, the mappariui 
whose duty was to hand towels to the king, the 8l;)atarius who carried his sword, 
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••Waits, D. y. G., II, 2, 102. 

« Brunner, D. R. G., II, 108-10; Waltz, D. V. O., II, 2, 70-79. 
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changes had come about, however, the most important of which 
was the suppression of the mayorship. The position*of the sene- 
schal had declined somewhat: instead of being the chief of the 
household he was now merely inferior or master of the royal 
tables."* The butler, on the other hand, had risen in rank and 
dignity and had taken his place among the highest officials at 
court*' The palatine count also occupied a more exalted position 
during the Carolingian period ; certain functions of a judicial and 
notarial character formerly belonging to the major domus and 
the referendarius were now exercised by him.'* The keeper of 
the king's strongbox was now known as camerarius instead of by 
the older title thesaurarixis ; his assistants 'bore the title of cubicu- 
larii.^'^ In the notarial office great changes had taken place. The 
title of referendarius had gone into disuse and the chief scribe 
was now known as chancellor (cancellarius) or archchancellor.** 
The office itself had taken on an ecclesiastical character; it was 
united to that of the archchaplain, and henceforth the chancery 
and the royal chapel were almost identical.** It will readily ap- 
pear that this consolidation of notarial and clerical offices would 
tend to transform the rather insignificant referendarius into an 
influential and powerful chancellor. 

The confusion that followed the decline of the Carolingian 
dynasty also extended to the royal household. In the tenth and 
eleventh centuries the palatine hierarchy in the Prankish kingdom 
seems to be undergoing constant changes both in relative rank of 
offices and in the duties assigned to each.** Two ruling tenden- 
cies, however, are apparent : to change the character of the offices 
from personal to public, and to feudalize the same by assigning 
them to certain powerful families.** From the very beginning 
the kings seem to have employed their palace officials in occa- 
sional public capacities as judges, ambassadors, military com- 
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manders and the like;*^ but now the public functions of these 
dignitaries become regular and continuous, while their household 
duties pass into the hands of a lower order of servants.** The 
feudalizing tendency was vigorously resisted by the kings, and 
the result of their opposition was that in a few centuries the grand 
offices of the household had been abolished or reduced to honorary 
dignities." 

The household system of the Carolingians was retained both 
by the early Capetian rulers in France and by the imperial masters 
of Germany.** The palatine count, however, soon disappeared 
from the French court,** thus leaving in control the five historic 
court-officials : the seneschal, the chamberlain, the chancellor, the 
constable and the butler. Of these the seneschal was easily the 
most eminent: he had inherited nearly all the supervising power 
of the original mayor of the palace, the judicial authority of the 
palatine count and the duties of steward in the royal kitchen ; to 
these functions was added supreme command of the king's 
armies.** But his royal master soon realized the danger in per- 
mitting the concentration of so much power in one official hand, 
and before the close of the twelfth century the seneschal's office 
was practically suppressed.*^ His military powers were now en- 
trusted to the constable ;** but again the subject threatened to be- 
come too powerful for his lord, and after 1475 ^he constable's 
office was usually left vacant.** During the period of his political 
eminence he had ceased to be a household official, his duties at 
court being performed by the marshal.^* The history of the 
butler and the chamberlain closely resembles that of the seneschal 
and the constable. As their duties at court came in time to be 
performed by a lower order of servants, their own offices were 
reduced to honorary dignities and were finally left vacant or 
wholly suppressed.^^ The chancellor alone survived into modem 
times. 
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At the imperial court of mediaeval Germany, the household 
officers did not rise to so great a power as in Capetian France ;^* 
nor did they entirely lose their character as personal servants of 
the emperor.''* The chancellor alone may be said to have at- 
tained an influential position.^* The German monarch preferred 
to assign public duties to ecclesiastics rather than to the lay 
members of his household/" hence the great importance of the 
mediaeval chancery. But, in the Empire, as in earlier France, 
all these dignities Anally became mere titles and passed into the 
hands of certain leading feudal princes. 

The last Teutonic court to be organized was that of Norway. 
As this differed in some respects from the Frankish type, it de- 
serves to be examined somewhat closely.^* The earliest Norse 
sources speak of three classes of *kings-men/ the 'hirdmen,' the 
'guests' and the *house-carles.' Of these the 'hirdmen' composed 
the king's select guard ; they usually served to the number of six 
or twelve at a time. In the days of Saint Olaf, sixty 'hirdmen' 
were with the king on his royal estate; half a century later the 
number was increased to one hundred and twenty. In the twelfth 
century it seems to have been still greater. The guests served as 
the outer guards at the royal vill and were frequently employed 
as the king's messengers, going as such to every part of the 
realm. Their number was half as great as that of the *hirdmen.' 
Like these they were entertained at the king's vill, but sat at his 
tables only on great festive occasions. The house-carles were 
the servants who performed the actual labor on the king's manor." 
Later two other classes appear, the table-servants (skutilsveinar) 
and the candle-bearers (kertisveinar). The former were chosen 
from among the 'hirdmen' and acted principally (two each day) 
as his majesty's body-servants; but at great festive gatherings 
they served the king at his table as bearers of cups and dishes, 
hence their name. Among the servants at court they ranked the 
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highest^' The candle-bearers were pages, sons of the noblest 
families, who were not yet counted among the kings-men, but 
were being educated for service at court. Their duty was to 
hold candles at the king's tables when he feasted with his great 
lords." 

In time four leading officials came to be recognized at court, all 
being appointed from the 'hirdmen's' class: the marksman 
(merkiamapr) , the staller (stallari), the dapifer (drottseti, from 
German truchsessf) and the butler (skenkari). The marksman's 
office seems to have been of great antiquity, at the beginning of 
the truly historic period his dignity was the highest at court 
On sea he defended the forecastle of the king's ship ; on land he 
bore and defended the royal banner.*® As royal authority grew 
stronger and a truer kingship developed out of what was once 
scarcely more than military leadership, the marksman's dignity 
sank to a somewhat lower plane and the staller took his place 
at the head of the court This official was primarily a spokes- 
man: he addressed the popular assemblies on the king's behalf 
and in turn advised the ruler as to the wishes and requests of 
the freemen. He was responsible for good order and proper 
discipline at court, and all disputes that might arise within the 
household were referred to him for settlement. Incidentally, he 
had to provide the necessary equipment for the king's journey, 
and hence may have had supervision of the royal stables.®^ Far 
below the staller and the standard-bearer both in rank and im- 
portance were the dapifer and the butler. Both were chosen from 
among the table-servants and for a long time were household 
officials merely ;** but soon after the beginning of the fourteenth 
century, we find the dapifer as the highest official, not only in the 
king's household, but in the state as well.®' 

The Norse court was also thoroughly organized on the ecclesi- 
astical side. The first Christian rulers had a court-bishop (Atrf- 
biskup) who traveled about with them and assisted in the work 

wKeyser, Bfterladte Bkrifter, II, 79. 
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of conversion. After this had been completed, the bishop seems 
to have left the court and given place to the household-priests 
(hirppreatar) . As elsewhere, the king's chaplain did not remain 
a spiritual guide merely, but became a public functionary as well ; 
he was the king's notary and perhaps also his treasurer.** In 
time the king's chapel developed into a chancery with a chancellor 
at its head.®' In the reign of Magnus Lawmender (1263-80), 
the chancellor is spoken of as the highest official at court.** 

Of these officers the marksman and the staller are doubtless of 
Norse or early Teutonic origin. The standard-bearer seems 
nowhere else to have held an eminent position in the royal house- 
hold. It is also difficult to find officials elsewhere that cor- 
respond to the Norse staller. Were his office of Prankish origin*^ 
his functions should have corresponded to those of the Capetian 
constable, but such is not the case. Much more does he remind 
us of the early Merovingian seneschal or major domus. As no 
marshal can be found it is probable that at some early date the 
care of the king's horses passed into the staller's hands. With 
respect to the table-servants Snorre tells us that in appointing 
these the king followed the custom of foreign courts.** As the 
steward (dapifcr) and the butler were chosen from these attend- 
ants, it seems probable that these officials were not originally 
Norse. It may be added that the earliest Norse sources make 
no mention of a chamberlain or a treasurer.** 

Turning to the English court, we find but few traces of an 
organization before the tenth century. The household of the 
Anglo-Saxon kings in the earliest period was apparently wholly 
Teutonic, and, so far as we know, it remained so for some time. 
The king had his thegns or household servants and perhaps a 
seneschal or ofercaldorman who had charge of them all; but 
anything like a systematic distribution of duties or the formation 
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of a household hierarchy is not apparent. It may seem strange 
that the close communication existing between England and the 
Continent ever since the days of Augustine should not have 
affected the royal surroundings. No doubt it was influential to 
a certain extent, though it may be that the introduction of 
foreign elements was for a long time limited to the ecclesiastical 
side of the court. Moreover, the possibility of influence was not 
great, for the kings of Kent and Wessex were not mighty emper- 
ors like Charlemagne and Otto. An elaborate organization could 
hardly find room within the cramped limits controlled by the royal 
lords of the Old English states. 

Foreign influences begin to appear in the tenth century, when 
the Anglo-Saxon kingdom has at last become a unified fact 
After the Danish invaders had slain or exiled the rulers of the 
northern kingdoms the people naturally turned to the only native 
dynasty remaining, that of Wessex represented by the resource- 
ful Alfred. The unification of England was in a sense the ex- 
pansion of Wessex. This process, beginning at Wedmore, was 
practically finished at Brunanburh in the reign of ^thelstan. 
This event, which in so many respects is a landmark in English 
history, is also a landmark in the historic development of the 
English court. It is about this time that the palatine officials 
first begin to appear prominently in the sources. Their offices 
no doubt existed at a much earlier period, for Asser speaks of a 
butler in the reign of Alfred's father f^ but not before the great 
age of the Old English monarchy, the age of -^thelstan and his 
successors, were the chiefs of the royal household counted suffi- 
ciently important to be summoned to witness the king's charters, 
nor are their titles mentioned in the text of any such document 
issued before this period. If formerly they had appeared at the 
great council, they had come simply as ministri; but they were 
no longer mere thegns, they were something more. As butlers 
and chamberlains and seneschals they had advanced to a higher 
dignity ; and yet, they evidently remained household officials only. 
There is no evidence that their new greatness contained any 
political elements except, perhaps, membership in the zvitenage- 
mot. The first and apparently the only English court-officials 
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to receive administrative functions were tiie staller and the 
chancellor, who seem to have attained their positions at court at 
almost the same period. 

The Anglo-Saxon court of the tenth century resembled in out- 
line that of the Carolingian Franks. The king was his own 
major domus; the functions of the seneschal, the chamberlain and 
the butler corresponded closely to those of the same officials 
across the Channel ; and the royal chapel had attained a position 
of considerable influence. But there were also material differ- 
ences. The marshal was still a servant of low rank and humble 
position, the chapel had not yet developed into a chancery and 
no trace can be found of a palatine count. This last official, 
however, was soon to disappear from the French court, and the 
chancellorship probably appeared in England before the next 
century was far advanced. Irt courtly pomp and display the 
English king also tried to imitate his Continental brethren. The 
great number of princes and tninistri that attended iEthelstan's 
councils, the splendor of his palatial surroundings, the banquets 
and the festivals that his courtiers enjoyed, the great retinue that 
followed him about on his journeys,'^ all these things testify to 
a magnificence far different from that which characterized the 
airy lodgings of his famous grandfather, where the wind extin- 
guished the lighted candle on the king's table.*' 

This sudden change in the character and aspect of the Anglo- 
Saxon court was doubtless due in great measure to the new policy 
of dynastic alliances entered upon by King iEthelstan. One of 
the greatest influences in assimilating the different national courts 
to a common t>'pe is the queen.*' Before the tenth century the 
Old English kings had nearly always taken wives from among 
their own people. It is true, ^thelwulf, the son of Egbert, 
brought a Frankish princess home to Wessex as queen on his 
return from Rome ;•* but he died a few years later, and, if Asserts 
account can be trusted, Judith's popularity and influence at Win- 
chester could not have been great.*" Alfred and Edward the 
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Elder married English wives, ^thelstan, it seems, was never 
married, but his four sisters all found husbands on the Continent: 
Otto the Great, Hugh, the father of Hugh Capet, Louis the Blind, 
king of Provence, and Charles the Simple, king of the West 
Franks, each married a sister of the English king.** -^thelstan's 
nephew, Louis d'Outremer, spent fourteen years at the Anglo- 
Saxon court.*^ It is clear that so many and such close alliances 
would bring about much communication and many embassies 
between these allied courts; and the household of the English 
kings of that period shows unmistakable signs of their influence. 

The closing years of the tenth century brought a second wave 
of Danish invasion, and a few years later an alien dynasty occu- 
pied the new English throne. The royal court at Winchester, 
with its Danish king and his Norse attendants, with the staller- 
ship as its highest dignity and with its large corps of armed 
house-carles guarding the royal person and inspiring the subjects 
with a prudent respect, now took on a decidedly Norse appear- 
ance. But the Danish influence did not long remain the dominant 
one; in less than a generation it had begun to retreat before a 
new force from across the Channel. 

The first of ^Ethelstan's successors to seek a wife from abroad 
was the unfortunate -^thelred. In his reign Emma of Nor- 
mandy, a woman whose influence can be clearly felt but not 
measured, came across to England as queen. With her came 
Norman ideas and men** and doubtless also Norman institutions. 
After her husband's death she became Cnut's consort, and the 
Normanizing tendency continued. 

Edward the Confessor's sojourn in Normandy •• is also a fact 
of the utmost importance : it familiarized him with a court organi- 
zation and with court usages essentially the same as those of the 
Capetian household.* His own court was, to begin with, far 
from being purely Anglo-Saxon. It continued the organiza- 
tion of the Anglo-Danish household, retaining, it seems, whatever 
additions had come in with the Danish dynasty. To these were 
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added an important Norman-French element, the inevitable re- 
sult of the king's Norman education. Characteristic of his 
reign is the rise of the chancery, an institution which no doubt 
was introduced from Normandy, perhaps in .Ethelred's reign. 
When the Saxon line perished, the English court had, like the 
Continental courts, five high officials, the chancellor, the staller, 
the seneschal, the chamberlain and the butler.' It also had hunts- 
men and falconers, goldsmiths and wagon-makers, marshals and 
chaplains, butchers and cup-bearers and other inferior servants, 
such as would be found at almost any royal court at that time. 
It differed from those across the Channel, however, in possessing 
an important military element, the house-carles, and in the circle 
of duties assigned to some of the higher officials. The Capetian 
court had no dapifer, the English no constable. In a general way 
the seneschal's office in France seems to have corresponded to the 
English stallership ; but the seneschal also had charge of the royal 
tables, while the staller probably had the additional duties of 
chief marshal. 

That the Anglo-Saxon court was indebted to the royal house- 
holds of the Continent for much of its institutional growth is 
doubtless true; but we must remember that England did not do 
all the borrowing. The Old English court also had its sphere of 
influence. The royal households in other parts of Britain and 
in Scandinavia were nearly all organized later than the court of 
England, and naturally imitated its organization to a great extent. 

In the old Welsh laws' there is an extended body of rules for 
the government of the king's household, many of which betray 
Saxon influence. The officials, with perhaps a few exceptions, 
are such as we should expect to find in any Germanic court of 
that time ;* hence it seems reasonable to assume that their offices 
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were introduced from some Teutonic nation with which the Welsh 
had come into close contact. The history of Britain, the conti- 
guity of the Welsh and English territories, as well as some of the 
titles used, point at once to the Anglo-Saxon court as the proto- 
type of the Cymric. The Welsh heir-apparent is called the 
edling (A.-S. epeling); the seneschal is a dysteyn (A.-S. disc- 
pegn); the royal meadbrewer is called a medyt,^ Whether the 
Welsh kings copied -^thelstan's court, or whether they modified 
the older Celtic institution by the addition of English elements, 
I shall not attempt to decide. The latter supposition is, of course, 
the more probable one. 

There are also traces of Saxon influence in the organization ' 
of the Norwegian court. The word for household, hirp is evi- 
dently the Anglo-Saxon hired in Norse form. The term skutil- 
sveinn, table-servant, is probably derived directly from Old Eng- 
lish scutel (Lat. scutella), a dish.* Whether the institution came 
in with the term cannot be known; I find no reference of any 
sort to such a table-service in the English sources. But Snorre 
affirms that the custom of employing such servants was a foreign 
one,' and it would be strange if the office and the title did not 
originate at the same court. That the Norwegian kings should 
have drawn freely on English experience in organizing their 
households is not to be wondered at. Hakon the Good is said 
to have spent his childhood and youth at ^thelstan's court* 
Olaf Trygvesson was baptized (or confirmed) at ^Ethelred's 
court.* Saint Olaf, who first gave the royal household of Nor- 
way a definite organization, was at one time a hostage in j^thel" 
red's hall,*^ and, what is more important, when he became king 
he surrounded himself with English priests.^^ Thus the royal 
chapel was likely to be organized along Saxon lines. In view of 
the fact that the household priest also acted as the king's treas- 



*The Welsh word medd, mead, may be a native term and not derived from 
Anglo-Saxon medu ; but the use of this beverage is so characteristically Tea- 
tonic that Old English influence in this matter is very probable. 

*Noro€8 gamle Love, V, Glossary. 

^8aga of Olaf the Quiet, 3. 

*8aga of Harold Fairhair, 40 ff. 

*A»-8. Chron., 994. Ramsay, Found, of Eng., I, 343. 
. ^^Ramsay, Found, of Eng., I, 368. 

^^Adamui, II, 55 : [Olaf] habuit secum multos episcopos et presbyteros ab 
Anglia, qnomm monitn et doctrina Ipse cor snum Deo praeparavit subiectnmqne 
popolom illis ad regendum commlslt. For the organisation of St. OlaTs court, 
■ee Snorre, Baga of Bt. Olaf, 55. 
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urer^* his English origin becomes peculiarly significant; the 
whole fiscal system of the kingdom seems to have originated in 
the royal chapel. As a king's chaplain in those days usually 
meant a future chancellor, we should expect to find traces of 
English influence in the Norse chancery. And it is interesting 
to note that in the Norwegian laws of the thirteenth century, the 
terms kanceler and intisigli^* appear, identical as far as phonetics 
would permit, with Old English canceler and innsegL That 
coHcellarius should have developed similar forms in both these 
idioms is not surprising; but that both should have practically 
the same word for seal seems rather strange. Such a term might 
be derived from sigillum, sigillare, or insigillare; intisegl and 
innsigli are both from insigillare, apparently the least used of 
the three.^* Therje is also a striking similarity between some of 
the documents emanating from the Norse chancery in the thir- 
teenth century^" and the Old English writs drawn up by Anglo- 
Saxon clerks two hundred years before. The charters of the 
Norwegian kings are usually drawn up in the vulgar idiom and 
in the form of writs. With the bulls and mandates that regularly 
arrived from Rome, they have little in common. The formulas 
used are such as might easily be borrowed from the Confessor's 
scriptorium. One of King Hakon's grants opens with the fol- 
lowing salutation: *King Hakon Hakon's son sends to Sir As- 
katl, bishop of Stavanger, N. the archdeacon and all the canons, 
learned men and landed men,^* franklins and freeholders, present 
and future, God's friends and the king's, who may see or hear this 
letter, God's greetings and his own.'" Similar to this, though 
less elaborate, is the opening sentence of one of Edward's writs: 
'King Edward sends to Stigand the archbishop and ^Egclmaer 
the bishop and Gyrth the eorl and Toli the shire-reeve, and all 
his thegns in Norfolk and in Suffolk and all his other wise men 
(witan) throughout all England, learned and lay, friendly greet- 



uReyser, Bfterladte Skrifter, II, 82. 

^*Norffei i/amle Love, V, Glossary. 

**See Dq Cange, Olossarium. 

"Norse charters dated before 1200 are ezceedlngly rare. 

^nie phrase *i»rOom oc lendom** means ecclesiaftict and tenants on tbt 
king's estates. 

" Diplomatarium NorveffUmm, I, 1, No. 51 (1226-1264) : H[akon] konongr 
■on H[akonarl konongs sendlr herra A[skatlel biskope 1 Stayangre, N, srkldl^ 
acne oc ollnm korsbrbOnim, IsrOom oc lendom buandum oc lraI>cgnom. yerandnm 
oe TiOoomandnm ollnm gnOs vinnm oo sinnm, I>eim er I>etta bref sia eOa hOyrftt 
Q. G. oc. sina. Cf. VIII, 1, Noa. 2 (1170-90), 4 (1170-04), 6 (1202). 
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ings.'** Hakon's charter also has the attestation stated in the 
same rather informal fashion that we find so often in the Anglo- 
Saxon writs of the eleventh century. 'And these are the wit- 
nesses to this grant: Margaret the queen, John the 

kingfs court-priest and many other doughty men, learned and 
lay.*^* Compare with this the subscriptions to an English docu- 
ment dated 1044: 'And these are the witnesses: Edward the 

king, and iElfgyfu the lady and iElfwine the red and many 

men in adition to them, both learned and lay, within burg and 
without.'*® In both formulas the resemblance is too close to be 
accidental. The charter referred to is by no means exceptional ; 
and further comparison would no doubt disclose many other 
points of similarity.*^ 

As the Norman kings continued the use of the Old English 
writs,** it is possible that this diplomatic form may have come 
to Norway from the Norman-English chancery. But the prob- 
abilities are against this view, as there was very little communi- 
cation between the Norse and the English court after 1066 com- 
pared with what there was before that date. On the other hand 
we know that the king's chapel in Norway had an Anglo-Saxon 
origin and that the chaplain acted as royal notary.** But even 
if the Norse chancery did get its formulas from the court of 
Henry I or of Henry II, their origin would, though indirectly, 
still be Anglo-Saxon. 

The royal court of William the Conqueror was organized on 
Norman-French lines. The marshal** took the place of the 
staller. The chamberlain's fiscal duties were transferred to the 



**jr. 0. D., No. 858: Badward cyng gret Stlflrand erceblscop, and iSgelmsr 
blflcoPb and GyrO eorl. and Toll sciirene. and ealle his Iielnes inne NorOfoloe 
and Inne Snffolce and ealle his oOra witen ofef eall .Snglande, hadede and 
leawede, freondllce. 

^Diptomatarium Norvegieum, I, 1, No. 51: Bn I>e8ier ero Tltnlv men at 

]»easare giof. Margretta drotneng Johan bulBi hirOprestr konongi, oe 

margor aOrer doganda menn, leerOer oe olerOer. Of. VIII, 1 No. 2 (1170-^). 

**X. O, D,, ^I0. 778 : And ]>isea is to gewltnease. eadweard cyncg. and Blfgyfa 

MO hlafdlge and slfwine se reada, and msnlg man t)»rto eacan ge gehi^ 

dnde ge lewede, blnnan uargan and batan. 

■ SnbBcrlptiona are not very common in the Norse charters, as the seal la 
naed Instead. 

**8ee Sterenaon, An Old English Charter: Eng. HUt. Rev., XI, 781 ff. 

••Keyser, Bfierladie Bkrifter, II, 82. 

''SQCh la hla title In Dometday. So far aa I know, constabolarios is used 
but ones In that document and then as a synonym of staller (I, 151). Stnbba 
gives the Norman eoort offlcials as seneschal, cnp-bearer, constable, chamber* 
lain and chanoellor. 0. H„ I, 872-78, 880. 
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treasurer. But on the whole I believe we are inclined to over- 
estimate some of the institutional changes that came in with the 
Conquest. During the reign of Edward the Confessor the Eng- 
lish court seems to have become very nearly assimilated to the 
type that prevailed across the Channel. And the Conqueror 
doubtless retained many household customs and usages that were 
distinctly English. The Chronicler in reviewing William's life 
tells us that *three times he bore his crown each year as often as 
he was in England ; at Easter he bore it at Winchester, at Pente- 
cost at Westminster and at midwinter at Gloucester.'*" At first 
sight this looks like something of an innovation: a court held 
regularly at the three great festivals and at three different places, 
with much parade and the crown on display. 'And then there 
were with him/ continues the Chronicler, 'all the mighty men of 
England, archbishops, bishops, abbots, earls, thegns and knights.' 
We must be careful, however, not to read too much into this. 
An examination of the sources dealing with Edward's reign will 
show that the royal court met in festive gatherings with con- 
siderable regularity on the great church festivals in the boroughs 
of Gloucester and Winchester. Evidently what the Chronicler 
wishes to emphasize is the fact, that after 1066 these gatherings 
were more formal and pompous, for the Confessor, we are told, 
lived very plainly.-^ 

Like his predecessors, Edward moved his court from place to 
place, but his movements were more systematic than theirs. A 
satisfactor>' itinerary for his reign cannot be made out, but we 
can at least produce a very suggestive outline." From this it 
appears that, so far as wc know, the king sojourned principally 
in three leading cities : Gloucester, Winchester and London. He 
apparently spent the winter months at Gloucester: we find him 



"A. -A?. Chron., 1087. 

"William of Malmesbary, Oesta Regum, 271. 

"1043. Easter, Winchester. A.-8. Chron., [1042], 1043; Flor. Wig., I. 197. 
Later In the year we And him at Ciloaccster where he probably intended to spend 
the winter; but his lords advised him to descend on the qneen*8 treasorea at 
Winchester, which was done, Nov. IC. Ibid. 

1044. August, gemot at London. Flor. Wig., I, 199. 

1045-1050. No satisfactory information. The Icing Is once In London at a 
gemot and twice at Sandwich with the fleet. A. B. Chron., 1046, 1047; Flor. 
Wig., I, 199. 

1051. September and later, Gloucester. Flor. Wig., I, 205. 

1052. London. The king was present at two assemblies, the latter of which 
seems to have been held In September. By Christmas he waB probably back in 
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there in September, November, December and January.^ The 
two Easter festivals of which we have any account were cel^ 
brated at Winchester ; at no other time do we find King Edward 
in that city, except in November, 1043, when he came to raid his 
mother's treasury. It also appears that London was the favorite 
place for holding the national assemblies and that these might be 
called for any date. William was certainly violating no English 
precedent when he celebrated Christmas at Gloucester and Easter 
at Winchester. We hear nothing of a Whitsunday celebration in 
Edward's time. This may have been instituted by the Conqueror 
to compensate London for the loss of the many meetings of the 
witan. 

These festivals were doubtless in obedience to an ancient cus- 
tom antedating Christianity and by no means limited to the 
Angles and Saxons.** Charters issued on such occasions testify 
to the character of the assembly that gathered to celebrate with 
the king. In a life of Saint Oswald, two such banquets are 
described, the one being an Easter session of the witenagemot. 
'He himself and all the eminent primates and distinguished duces 
and powerful milites from all the towns (castellis) and strong- 
holds (oppidis) and cities and regions, and an infinite multitude 
came to the king. There came also that prince of bishops, Dun- 



Olouceffter, for we find him there early In January. A.-8. Ohron., [1051], 1062; 
Flor, Wig., I, 200. 

1053. January, Gloucester. Flor. Wig., I, 211. Easter, Winchester. At this 
£eBtlTal Godwin died. Ihid.; A.-8. Ohron., 1053. 

1065. jdlidlent, London. A witenagemot. Later in the year the army Is 
gathered about the king at Gloucester. A.-S. Chron., 1055 ; Flor. Wig., I, 212-18. 

1067. Death of i!^gar the Ethel Ing at London. Edward was probably there 
at the time. A.-S. Ohron., 1057 ; Flor. Wig., I, 215. 

1062. The king was probably at Gloucester during the >B7inter months. Two 
papal legates were waiting at Worcester near that city for a reply which the 
king had promised to give at the Paschal feast. They went to Worcester on 
Edward's suggestion. Flor. Wig., I, 220. 

1063. Christmas, Gloucester. Ibid., 221. 

1065. Christmas, Westminster. Dedication of Westminster Abbey. Ibid., 
224 ; A.-B. Ohron., 1065. 

"The year 1065 is exceptional. Edward's absence from Gloucester finds its 
«zplanation In his desire to see the church at Westminster dedicated before 
death, which he felt was approaching, should take him away. 

**The Yule-festlTal of t^e northern tribes was celebrated in the middle of 
January ; one of Hakon the Good's first acts in his vain effort to christianise 
the Norwegians was to move this festival to December 25. Snorre, Hakon* a 
Baga, 15. The attempted assassination of Edwin as dated by Bede was on the 
llrvt day of Easter. H, B., II, 0. Many were present and the gathering has all 
the appearance of a feast. But the celebration could not have been In honor of 
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Stan with his retinue and also the holy prelate ^thelwold and 
all the worthies of Albion, all of whom the king received royally, 
granting them the delights of great joy and blending festivities 
with merry gladness on that Easter day.'** From the nature of 
the language used we should conclude that the writer was present 
at the banquet and had his share of the mixed delights.*^ 

As the magnates from all over the realm were present at these 
gatherings,*' the business of the kingdom would naturally come 
up for discussion or decision. In other words, they were sessions 
of the Witenagemot** As such they furnished a precedent fo^ 
the curia regis of the Norman kings. Whether there was in Old 
English times a curia regis in the narrower sense, a judicial and 
administrative body like the one we find in the reign of Henry I 
and later,** is a more difficult question. I know of no evidence 
for an administrative curia before the Conquest On the judicial 
side of the question something can be said, but the evidence even 
for a judicial curia in Saxon times is far from satisfactory. As 
we have already seen, the early laws imply that there was a con- 
siderable exercise of judicial authority at the king's vill.*' We 
also find that the later kings retained the power of punishing 
or pardoning offenders in their own households. 'If any one 
fight in the king's house, he shall forfeit all his property and the 
king shall determine whether or not he shall have his life.' Such 



Baster, aa Christianity was not yet a fact In Northnmbria. Bltber Bade mmit 
haTe been in error or there was a heathen festlTal falling In the early Temal 
■eason which the Christian historian has confused with Baiter. In 666, Pead^ 
the Mercian king, was treacherously slain **ln Ipso tempore festl paschalla.*' 
Ibid., Ill, 24. It was on the occasion of such a festlral that King OawaM 
ordered the sllTer dish to be cut up and glren to the poor. HUt, York, I, 858. 
For the Germanic festlTals see Ifflllenhoff, DeuUdKe AUertumafewidtf, IT, 
213 ff. 

^HUt. York, I, 420. ( vVrltten In iEthelrcd's reign.) The second featlTal 
Is merely alluded to, but all the worthies of the region were present "Cum 
esset omnls dlgnltas hujusce reglonls cum rege In Paschall festlyltate contlglt 
. . . .ut quldam Inclytus miles regis oblret. Ihid., 427. 

"There was a banquet at Easter in 1043 when Edward was crowned, and 
there was also much feasting at the Baster celebration at Winchester when 
Godwin died. See A.-8. Ohron., 1043, 1058. 

**0n the fourth day of Christmas, 1064, Gospatric. a Northumbrian noble- 
man, was murdered *'ln curia regis** by order of the queen, perhaps on ToatlfTB 
Instigation. The fact that this Northumbrian was present would lead as to 
infer that the occasion was a general gathering of the aristocracy. Flor, W4g., 
1, 228. 

"Cf. Btubbs, C. B.» I, 188; Kemble, Baa, in Eng., II, 191. 

"See Stubbs, C. H., I, 407. 

"Latr« of jBtheXUrhi, 2 : Laira of Blotar and Badric, 7, 16. 
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was Ine's law,** and Alfred's code has a similar chapter.*^ The 
royal authority in this matter is further extended in the laws of 
Edmund," iEthelred*' and Cnut.*® In direct line with this is 
the judicial authority of the Huskarlesteffne as described by 
Sveno. If this gemot was ever a reality in England, as it evi- 
dently was, we should look upon it as one of the possible sources 
of the later curia regis.^^ Its jurisdiction was, indeed, limited to 
the membership of the corps, but that would not prevent it from 
developing and spreading/^ And there are also indications that 
the king sometimes exercised judicial authority in cases where 
the litigants were not necessarily members of the royal house- 
hold/' 

It will not do to make any extravagant claims for the Anglo- 
Saxon curia as a part of the national government. If it existed 
at all as such, it must have been in a rather undeveloped form. 
All we are justified in affirming is that the principle of curial 
jurisdiction seems to have been established to some extent, and 
that the practice of applying the laws in the king's own court 
was familiar to the nation. It will thus be seen that William the 
Conqueror could with comparative ease fit his own system into 
that of the Saxon kings. It may have been radically different 
in theory, but if it amounted to the same thing in practice there 
would be no great opposition to its permanent establishment. 
Perhaps there was, after all, not such a great difference between 
the system of national administration (if such a term may be 
used) that the Conqueror found in England and the system that 
he brought with him from Normandy. In many respects the 



••c. 6. 

«C. 7. 

"II, 4 : ESac Ic eyOe, I>aet Ic nelle socne habban to mlnum hirede I>one, I>6, 
maimes blod geate. 

"VI, 36: And g\t mordwyrhtan oOOe man-sworan oOOe ebeere man-slaflran to 

I>am feI>rUtiaD, t>et bi on Itma cyninges neaweste frewnnian aer I>am I>e hi hab- 

iMm bote agannen I>one pllbte hi heora »hton butan hit friObenan sindan. 

^11, 59: Gif hwa on cynlncges hirede gefeohte, I>oli^ ptes iifes buton we 
cyntncg him geahrlan wylie. 

«il find the same conclnaion stated in Holberg's work: Dantk RigalovffiO' 
Mng, 98. 

"Snch was actually the case in Denmark. 'Persons who did not belong to 
the royal hoosehold wonld Tolnntarlly submit their differences to the king^s 
hoosehold eonrt for setUement;' and In this way the tribunal of the house- 
cmrles deTeloped into a system of popular courts. JUd. 

"See Zlnkeisen, Anglo ^^axon Courts of Law: Potttical Soienoe Quarterly, X, 
112-80. 
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Confessor's reign was a transitional one. The palatine organiza- 
tion was rapidly taking on a Norman appearance. English feud- 
alism was coming more and more to resemble the Continental 
type. Men from across the Channel were influential in directing 
the policies of the English church. It seems more than probable 
that the Normans did not introduce so many innovations as has 
formerly been supposed; that some of the principal changes at- 
tributed to them date from the closing years of the Anglo-Saxon 
period. 
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Abbots, admitted to the royal council, 
102 ; of the Merovingian court, 
187. 

Absentee-thegn, duties of, 99. 

Accipitrarkts, 175-76. 

Adxurna, king's dapifer, 135. 

iBflc, hlgh-reeve, 115. 

JEAc, seneschal of the ethellngs, 135. 

Alfheah, seneschal, 134. 

^Ifredus, atrator regiua, 150. 

iElfslge, disci fer, 134. 

.Snfbtan, staller, 151. 

JSlfwlne, king's priest, 139, 141. 

JBlmere, ^thelstan Bthellng's seneschal, 
185. 

.fischere, cup-bearer at Heorot, 126. 

.Ssgarus (Asgsrus), staller or datHfer, 
135 ; great wealth of, 149 ; men- 
tioned, 151. 

.£thelfl»d*s banquet In honor of King 
JBthelstan, 126. 

^thelred, perhaps the first English 
king who used a seal, 145; Nor- 
man Influence at the court of, 195. 

.Sthelsle, chamberlain, 129. 

JBthelstan, king's priest, 138-39. 

.Sthelstan's policy as to the witan, 
102; as to dynastic alliances, 195. 

.Sthelthryth, queen of the Bast An- 
gles, 118-19. 

.Sthelweard, hlgh-reeve, 114. 

Alanus, dapifer, 185. 

Aldhun, king's reere, 108. 

Alfred's court, thegns at, 98 ; ecclesias- 
tics numerous at, 188; contrasted 
with JSthel8tan*s, 194. 

Almoner, king's, 181. 

Alueredns, marshal. 150. See Alfredus. 

Alurlc, chamberlain, 129. 

Anglo-Saxon court In the reign of Alfred, 
98, 188; in the tenth century, 125, 
18^-40, 194; In the elertnth oen- 
tory, 195-96; foreign InfluoicM at, 
198-96; as an Influence affecting 
other eonrti, 196 ff. 

Antmstlont of the Franklsh court, 187. 



Archchancellor of the Franklsh court, 

188. 
Archicapellanus (aummua capelianua), 

Franklsh, 142. 
Armiger, king's, 178-79. 



Baker, king's, 181. 

Banner, king's, appearance of, 180-81* 

Bear-sarks, of the Norse court, 157-58. 

Bebbanburh, Importance of, 114. 

Bed-thegn, king's, 128. 

Beorn, Cnut's nephew, slain by Swegen, 
165-66. 

Beomstan, king's priest, 188-39. 

Beor-acealCj Old English cup-bearer, 125. 

Berctfrlth, king's prefect, military 
leader, 109 ; declares the decision 
of the witan, 112-13. 

Bertha, queen of Kent, 137. 

Beverages served at royal banquets, 126- 
27. 

Biga, king's wagon-maker, 182, 196. 

Biographies of kings and saints, 66, 70- 
71. 

Bishops at the early Anglo-Saxon 
courts, 102. 

Bj5m, Norwegian staller, 147-48. 

Bondlg, staller. 161-62. 

Brorda, prefect, 110. 

Burcniht, 128. 

Bur-thegn ( bower- thegn), keeper of the 
king's chamber, 128 ; keeper of the 
king's documents, 188, 148. 

Butcher ioamifew)^ 182. 

ButiouUtriua, 185. See butler. 

Butler, an ofllcer of the early Teutonic 
household, 124, 185 ; mentioned in 
Eadred's will, 125 ; earlier allusions 
to, 98, 125-26 ; duties of, 126-28 ; 
a prominent ofliclal In the tenth 
century, 186, 140, 172; at the 
Franklsh courts, 186, 188, 189; at 
the Norse court, 191-92 : at the 014 
English court, 198. 194, 196. 

Burele (cup-bearer), 125-26. 
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0ameraHu9j 128-29, 188. See chamber- 
lain. 

OoMoeltfr, 198. See chancellor. 

Candle-bearers at the Norse conrt, 190. 

OapeUanut, 138. See priest 

Capetian eoort, 189. 

CaroIInipian court, 187-88. 

Ommifew. See bntcher. 

Cell, caldorbisoeop at Edwln*s conrt, 
101-02. 

0ellerairiu9, keeper of prorlslons, 182. 

Chamberlain, an early Teutonic official, 
124, 185; keeper of the king's 
wardrobe, 128 ; terms used for, 128- 
29 ; usually had colleagues, 129 : or- 
dinary functions of, 129-80; acted 
as royal treasurer, 180, 132-88, 
199 ; one of the chiefs of the house- 
hold service, 136, 193-94 ; at the 
Prankish court, 188, 189. 

Chancellor, mentioned. 141, in the reign 
of Edward the Confessor, 144; du- 
ties of, 144 ; conclusions regarding, 
145, 193-94, 196; at the Prankish 
court, 188-89; at the Norse court, 
192. 198. 

Chancery, mentioned, 132; writs and 
formulas of, 132, 198-99; uncer- 
tainty as to first appearance of, In 
England, 143 ; opinions of earlier 
students regarding, 143-44 ; prob- 
ably Introduced from Normandy in 
iEthelred's reign, 145, 196; at the 
Prankish court, 187-90; at the 
Norse court, 192, 198; at the Nor- 
man-X«ngllsh court, 199. 

Chapel, royal, reward for serrlce In, 140- 
42 ; developed into a chancery, 142- 
43, 194 ; at the Carolingian court* 
188 ; at the Norse court, 192, 198- 
99. 

Chaplain, king's. 137-43. See priest. 

Charters, Old English, 64-65, 96, 109, 
132, 142, 198-99 ; Norse, 198-99. 

Christianity, effect of, on Old English 
institutions, 94. 

Classification of thegns in Cnut's laws, 
102 ; of court servants in Eadred's 
will, 125-184 ; of klngsmen In Nor- 
way, 190. 

Cnut's guard, 71, 159-71 ; thegns, 102 ; 
priests, 139, 141; court, 146; in- 
vading host, 156-68. 

Oomet, 77, 84-86. See gesitlL 

Cfomes palatu of the Merovingian court. 



Oow%e9 atahuH, not the aqnlTalent oC 
staller, 146-47; an early Teutonic 
official, 185-86. 

Comitatns in Angiian and Bddlc poetry, 
67, 77-78, 92; earliest princely 
household among the Tentons, 76; 
decline of, 81; nature of, 82-84; 
members of, how rewarded, 86-87; 
developed into a landed aristocracy, 
87, 95-98; In its later form com- 
posed of thegns, 80 ff; of Woden, 
94; of Jom, 154-56; of hons»- 
carles, 170. 

Consiliorii, 188. 

Oonriva reffi$, 182-88. 

Constable, Prankidi, mentioned, 186; of- 
fice of, supp re ss e d, 180. 

Con9tabulariu9, 161. 

Continental influence on the Old Htaglitfi 
court, 198-96. 

Cook, king's, 181. 

Councillors, king's, 188. 

Count of the palace, at the Merovtaiglaa 
court, 186; duties of, 167; dlsa^ 
pears from the Capetian court, 189 ; 
no trace of, in the Htaglish Kwreea, 
194. 

Court poetry. Old English, 122 ; Nors% 
140-147, 158. 

OuhiculanM, 128-29. See chamberlain. 

Oumhol, banner, 180. 

Cup-bearers at the English court, 126- 
28, 196 ; at the jNorse court, 100. 

Curia rtffiB, the, may have existed as • 
Judicial body before 1066, 202-04. 

Ouatoa cubOe, 128. See chamberlain. 

Cuthred, pe«setor, 128. 

Otfnehelm, crown, not worn by ths 
queen, 118. 



Danelaw, possibility of high-rstvss In, 

116; no house-carles in, 164. 
Danish dynasty, influence of, 146, 106. 
Danish sources, 71-72. 
Dapifer, 184-35, 172, 191-02, 106. Bee 

seneschal. 
Deor, soop, 122. 
Diadfer (diacoforua), 184, 178. Bee 

seneschal. 
DUcl^gn (dlsh-thegn), 138, 107. 9 

seneschal. 
Domesday, 71. 
Dooms, Old English, 66-66. 
Doorward, king's, 181. 
Drihten, warlord, 7T. 
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DroU (drottinn, drottning), 76-77. 
Drottseti, None senescbal, 191. 
Duduc, king's priest, 141. 
Du», significance of term In the ninth 

centnry. 111. 
Dynmstlc alliances in the tenth and 

elcTenth centuries, 194-00. 
DyMtepn, Welsh seneschal, 197. 



Eadbald, king's prefect, 110. 

Eadnoth, staller, 150, 101. 

Eadred's will, 120. 

Eadsie, king's priest, 141. 

Eadslge, king's reeve, 114. 

Badwold, king's priest, 139. 

Ealdorbisceop. chief priest at Edwin's 

court, 101. 
Baldorman, not necessarily a shire-offl- 

cial, 105-06; in the North-people's 

Law, 114 ; mentioned in Badred's 

will, 120. 
Ealdied, seneschal, 134. 
Balhstan, king's priest, 189. 
Bastmnnd, pediaeoua, 128. 
Ecclesiastics at the Old English court, 

187 ff. ; at the Prankish court, 187- 

89; at the imperial court, 190; at 

the Norse court, 191-92. 
Kcgulf, horse-thegn. 100, 176. 
Bddas, 68, 103. 
Bdling, derlred from Anglo-Saxon eOel- 

ing, 197. 
Edmund Ethellng, seneschals of, 118. 
Edmund's household, members of, dwelt 

in different shires, 99. 
Bdnod, dapifer, 130. 
Edward the Confessor, chaplains of, 

140-41; house-carles of, 168-71; 

educated in Normandy, 190-96; 

court of, . 196 ; festiyitles at court 

of, 200; Itinerary of, 200-01. 
Edward the Elder's attitude toward ec- 
clesiastics, 96, 138-89. 
Edwin, king of Northumbria, household 

of 94-05. 
EUif (Eglaf), chief of the vikings at 

London, 100-06. 
Emele, prefect, 110. 
Eorl, as described In the earlier poetry, 

69, 77-78, 92; priTileges of, 79; 

leader of a comltatus, 80-81, 86- 

87 ; becomes known as gesith, 82. 
Morlotmd, 90. 
SnUb prefect, 110. 
Efttltng , equiralent of prlnceps, 66; of 

wMng, 197. 



Falconer, king's, 176. 

Familkurea (famuli), 188. 

Feorm, king's, 174. 

FestlTEls celebrated at the English and 

Norman-English courts, 200-01. 
FlTe-hide theory, 101. 
Fore-oath, employed at the gemot of 

house-carles, 167. 

Oazophylaoium, king's treasury, 133. 

Oeneat, service owed by, 98 ; definition 
of term, 182-83. 

Gerefa, king's, 104 ff. See reeve. 

Gesith, original meaning of term, 82; 
a member of some cowUtatuB, 
82-84 ; becomes a land-owner, 80- 
86 ; receives gifts from his lord, 86- 
87 ; conclusions regarding, 87-88. 

O^ailtcund, 80, 86, 90. 

ChtiPrcedertt 84. 

Giso, king's priest, 141. 

Godric, son of Qodmannus, king's priest, 
141. 

Godwin's trial. 166-67. 

Goldsmith, king's, 182. 

Grlmbald, king's priest, 138. 

Grimkell, Norse court bishop, 148. 

Guests (Oeatir) of the Norse coyrt, 178, 
174, 190. 

0we$dv(i^ food-rent, due to the Welsh 
king, 174. > 

Gweatai, servants at the Welsh court, 
174. 

Haligdom, king's treasures, 131, 183. 

Hall-thegn, h6, 

Tteafod-toeard, nature of, 98. 

Heah-gerefay 113 ff. See high-reeve. 

Heca, king's priest, 141. 

Ileming, chief of the vikings at Sless- 
wlck, 150-06. 

Here, a term used in the Chronicle for 
the guard of house-carles, 165-67. 

Hereman, king's priest, 141. 

High-reeve, earliest mention of, in the 
sources, 113-14 ; significance of term 
as used in the tenth century docu- 
ments, 114-15 ; conclusions regard- 
ing, 116. 

//<tO, term derived from Anglo-Saxon 
Mred, 197. 

Iltf^bi^kupt chief priest at the Norse 
court, 191-92. 

Hirbmeun, royal guard at the Norse 
court, 173; number of, 190; rank 
at court, 191. 
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Hir^pre\tar, household priests of the 

Norse king, 192. 
Hir^nkron, Norse court law, 148. 
Htrttlr/not gemot of the Mr^menn, 165- 
06. 

Historians, modem, 78-75. 

Histories, chronicles, and biographies, 
70-73. 

Hoard, king's, character of, 130-31 ; 
guarded by the chamberlain, 133. 

Hoarder (hordere), significance of the 
term as used in the sources, 131- 
32; not a court official, 182. 

Homilies, Anglo-Saxon, 70. 

Homklofl, Harold Falrbalr's minstrel, 
157. 

Horse-thegn. not the equivalent of stal- 
ler, 146 : one of the lesser court offl- 
clals. 150; office of. 176, 178. 

Horswealh, not of the royal stable serv- 
ice, 176-77 ; conclusions regarding. 
177-78. 

Ho$piteH, servants at the Welsh court. 
175. 

House-carle-gemot. See huakarle ateffne. 

House-carles. Cnufs guard of. 71. 152- 
71. 106 ; earliest appearance of, 
152 : meaning of term, 158 : 
Munch'8 opinion regarding, 156 ; of 
Norse origin. 157-58 ; guild of, when 
established In England, 158-50 ; 
laws governing, 150-63 ; were mer- 
cenary troops. 163-64 ; gemot of, 
165-67; number of. I61-68: final 
fate of guild of. 168-60 : summary 
of conclusions regarding, 170-71 ; of 
the Norse court, 100. 

Hrwgel-treard (rall-thegn). keeper of 
the king's wardrobe, 128. 

Hngellnus (Hugo), chamberlain, 120. 
133. 

Hundred, opinions of Adams. Hllde- 
brand. niul Stconntrup n^trnnllng 
106-07 : not the equivalent of re- 
gio, 107. 

HuakarJentnffne. gemot of house-carles 
for settling disputes arising within 
the guild, 150 ; evidence for. In the 
Chronicle, 165-67 ; probably contin- 
ued in the curia regis, 203. 

Imperial household, 180-00. 

Inferior, seneschal. 185-86. 188. 

Influence of the Old English court on 
the court of Wales, 196-07 ; of Nor- 
way, 107-00: of the Norman Con- 
queror, 100 ff. 



Itinerary of Edward, the Confesaor, 200- 
01. 



John, king's priest, 138. 
Jomvlklngs, 154-57. 



Kanceler, Norse, 108. 

Kertiaveinar, candle-bearers at the court 
of Norway, 100. 

King's council, 101-08. See witen- 
agemot. 

King's daughters, position of, at court, 
118. 

King's household, 63, 70, 01-02, 94, 09, 
100-108. 108, 125-27, 137, 189-40. 
146, 165-66, 172-74, 186-88, 101 
ff. et paaaim. See Alfred. JEthel- 
stan, Anglo-Saxon, Capetlan. Caro- 
lingian, Cnut. Edmund, Edward the 
Confessor, Edwin. Merovingian, 
Norman-English, Northumbrian and 
Saint Olaf. 

icing's vlU, 108. 100. 

Kola, king's high-reeve, 114-15. 

Kynslge, king's priest, 141. 

I^and-dues of thegns and geneats, 98- 
100. 

Laws. Old English, 65-46, 69-70;. 
Norse. 148. 102. 

Lay of Ulgh. quoted. 77-78. 

licsser officials and servants of the 
king's household, 172 ff. ; steward, 
172-75 : huntsmen and falconera, 
175-76; horse thegns and *hor«- 
wealhs', 176-178 ; sword-bearers, 
178-70; standard-bearers, 170-80; 
preceptors, almoners, door-warda, 
cooks, bakers, mead-makers, prae- 
visorra, butchers, physicians, 

smiths, goldsmiths and wagon-mak- 
ers. 181-82. See also p. 196. 

Ijoofrlc. king's priest and chancellor, 
141, 144. 

Llflng (Leoflng), staller, 135, 151. 

Liiamen, naval troops, 168-60. 

Liudhard, queen's chaplain, 187. 



Mafftatrr calicum, chief bntler, 126. 

Mafor domtia, Merovingian, 111. 112, 
118-10, 186-88, 192; officer corre- 
sponding most nearly to. In Eng- 
land, 118-10. 149, 194. 



INDEX. 



209 



Hmrkgraf, Carolinglan, heah-gerefa cor- 
responding to, 116. 

Marksman of the Norse court, 179, 101- 
92. 

ICarshal, Teutonic, 124, 186; Danish, 
148; Old English, 176, 194; Mero- 
vingian, 186; Norman, 199. 

Massacre of Danes In 1015, 155-66. 

Master of the horse, 136. bee marshal. 

Mayor of the palace. See mafor domut. 

Meadmaker, king's, 181. 

Medyi, derivation of term, 197. 

JftfrjN.«tnaOr, See marksman. 

Merovingian court, 186-88. 

Messenger service, king's, 99-100, 177. 

MkUtter, Latin equivalent of thegn, 93 ; 
continuity of service of, 95 ; men- 
tioned, 97, 124; privileges of, 102- 
03, 193-94. 

Minuter equorum, 176. See horse-thegn. 

MiniBterMeg, 183. 

Mlnistrel, king's. See «cop. 

Monasteries as royal treasuries, 130. 



'Nithlng*, originally a Norse term, 166- 
66. 

Norman-English court, 199-200. 

Norse court. 167, 190-92, 197-99. 

Norse sources, 68, 72-73. 

Northumbrian court, 94, 101-02, 137, 
140. 

Notary (notaritM), subordinate to chan- 
cellor, 144 ; at the Merovingian 
court, 187 ; chaplain of the Norse 
king acted as, 192. 



Oferealdorman, chief of Queen .Sthel- 

thryth's court, 119, 192. 
Osgod Clapa, staller, 148, 151-62. 
Otiac, king's butler, 126. 
OsHarhit, doorward, 181. 
Osulf, hlgh-reeve, 114. 
Owlnl, Queen .^Bthelthryth's mafor do- 

mu8^ 118. 



Palatini, 188. 

PatriciaR, 118. 

Paallnus, queen's chaplain, 137. 

Pedes $e»9or (peaaesor), 128. 

Peditecue (pedUequus) , 123-24. 

FliyslcUui« king's, 182. 

Poctle sources, 67-68. 

Praefeottu, 104, 107, 110, 113. See 



Praepositus, 104, 181. 

PraevUoreSf 182. 

Preceptor, king's, 181. 

Prefect, 104 ff. See reeve. 

Presbyter, 138-41. See priest. 

Priest, king's, in Kent and Northumbrla, 
137 ; at Alfred's court, 188 ; in the 
tenth century, 138-39; admitted to 
the witan, 138; position of, 189- 
40; rewards of, 140-41; functiona 
of, 142-^8. 

Prinoeps, 66, 87, 113, 119. 

Princes, royal, position of, at court, 118. 



Queen's household, 95, 118-19. 

RcBdCBvuann, king's, 119. 

Reeve, king's. In the eighth century, 
104, 107 ; as a fiscal agent. 107-08 ; 
as a judicial assistant, 108; as a 
military chief, 108-09; official ten- 
ure of, 110-11; held a lucrative 
position, 111-12 ; analogous to th« 
Merovingian major domue, 112-18, 
119; mentioned, 115. 

Iledfrid, king's reeve, 108. 

Rcf^endarius, chief notary of the Mero- 
vingian kings, 187-88. 

Regenbaldus, king's priest and chancel- 
lor, 141, 144-45. 

Regio, not a territorial hundred, 106-07. 

Relationship between eorl and geslth, 
82-83 : between king and thegn, 96. 

Rewards and privileges of gesiths, 86- 
87; of king's thegns, 95-97, 101- 
102; of the king's high officials, 
111, 134, 193 ; of the king's prlesta, 
138, 140-42; of the house-carles, 
162-64 ; of the palace servants, 184. 

Rodbertus, staller, 151-62. 

Roger, marshal, 150. 

Roulf (Radulfus), staller, 185, 149, 161- 
52. 

Runic inscriptions, 83, 120. 

Sagas, Norse, 72-73. 

Saint Olafs court, 190, 197. 

Saiellitea of Alfred's court, 98, 188. 

Scald, a professional historian, 72-78. 

Scandinavian court customs, 162. 

Soantio, butler, 185. 

Boir. See shire. 

BoWman of the Laws of Ine not neces- 
sarily a shire-reeve, 105; a 
ager of a large estate, 107. 
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Bcirgerefa, sheriff, 104-06. 

Beop, king's mlnstreU history of, 121- 
22 ; conclusloiu regarding, 123. 

Beriniarius, ^Ifric's translation of, 143. 

Boutel (BCuteUa), 197. 

Beal, when first used In England, 144- 
40 ; use of, in the Norse chancery, 
198. 

Begen, banner, 180. 

Seneschal, an early Teutonic official, 
124 : earliest mention of, 125, 134 : 
dignity of, 134-35, 103; duties of. 
135-36, 17% 194, 196; IferoTin- 
glan, 186. 

Bequipedaa. See pcdiaecus. 

Serfs on royal estates, 177, 183. 

Bhlre, no evidence for. before the reign 
of Alfred. 105-06. 

Bighyat the Poet. Cnut's minstrel, 147. 

Bignifer. See standard-bearer. 

Bktnkari, Norse butler, 191. 

BkutilaveltMr, table-servants at the Norse 
court, 190. 

BlaTcs on royal estates. 183. 

Smith, king's, 182. 

Sources, dscusslon of, 64-7.S, 152-53. 

BpatariuB, king's sword-bearer. 178. 

Bpeculum Regale, description of Norse 
court system In, 99. 

BtahUitor (siahulator), 147. 151. 

Btailari, Norse staller, earliest appear- 
ance of, 147; duties of. In the 
thirteenth century, 149, 191, men- 
tioned, 169; rank of. at court, 148. 
191. 

Staller, mentioned, 135 ; earlier opinions 
regarding, 146-47 ; of Norse origin, 
147-48, 185 : found in the reigns of 
Cnut, Edward, and Harold, 148-151, 
195 ; functions of, 149-50, 194, 196, 
199. 

Standard-bearer, king's, 179-80. 

Steward, mentioned in Eadred's will, 
125; equlyalent of hordere, 132; 
sometimes translated dapifer, 172- 
73 ; office of, possibly analogous to 
that of the Norse guests and the 
Welsh gto€9tai, 173-74; duties of, 
174-75. 

Stigand, king's priest, 130, 141. 

Stir (Steorra), king's mBdeamann, 119. 

Btrator regiua, 150. 

8under-4tote, special service owed by the 
king's thegns, 97-98. 

Bicu^d-bora, king's sword-bearer, 178. 



Table-servants at the Norse court, 190- 
92, 197. 

TacH, standard, 180. 

Tata, king's priest, 189. 

Thegn, etymology of term, 89-90; sig- 
nificance of the term In the earliest 
sources, 00-98. 

Thegns, successors of the gedths in the 
royal comitatus, 87-88; called miii- 
iatri in the Latin sources, 98 ; num- 
ber of, at the English courts of the 
seventh and eighth centuries, 94- 
95 : position of, a permanent one» 
95 ; grants of lands to, 96-97 ; du- 
ties of, 97-99 ; not always at court, 
97-99 ; privileges of, 99-102 ; at the 
Norse court, 99; nnder the Danish 
kings, 102-03; mention of, 188. 

ThOBaurariuB, king's treasurer, came to 
England with the Normans, 132 ; at 
the Merovingian court, 186; called 
oamerariut at the CaroUnglan 
court, 188. 

'Thingamannaiith*, host of house-carles. 
See *Thlngamenn.' 

'Thingamenn*, probable origin of the 
term, 154 ; corps of, when estab- 
lished, 155, 158-59; mentioned In 
Morklnsklnna, 169. 

Thored, staller, 162. 

Thorkil, leader of the vikings In Eng- 
land, 156-56. 

Thuf, royal standard, 180. 

*Thulr*, the sage at the king's court, 
120. 

Thunor, preceptor, 181. 

*Thyle'. 120-21. See 'Thnlr*. 

Titstan, chamberlain, 129. 

Tofig, staller, 162. 

Treasurer, king's, mentioned, 130; cham- 
berlain acting as. 132-88, 186; 
chaplain at the Norse court, acting 
as. 192. 197-98; at the Norman- 
Rnglish court. 132, 199-200. 

Treasury, king's, 130-38. 



Ulf, king's priest, 141. 
Ulf, Norse staller, 169. 
Unferth, *thyle', 120. 



Venator regit, 176-76. 
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Wigpen-bora, king's armour-bearer, 178- 

79. 
Wages of royal servants. See rewards 

and privileges. 
Wagon-maker, king's, 106. See bioa^ 
Walter, queen's chaplain, 141. 
Wealh-gerefa, probable significance of 

term, 177-78. 
Welsh court, 196-97. 
Wenesi, chamberlain, 129. 
Werulf, king's priest, 138-89. 
Widsith, king's minstrel, 86. 92, 122. 
William, king's priest, 141. 
William's court, customs at, 20(M>1. 



Winchester, royal treasury located at, 

131. 
Wlnstan, chamberlain, 129. 
Witenagemot, miniatri members of, 102, 

193; acting with here at Godwin's 

trial, 166 ; sessions of, ac the great 

f estiva Is. 201-02. 
Wolf-coats, 168. See bear-sarks. 
Writs, Old English, 149, 198-99. 
Wulfheard, prefect, 109, 111. 
Wulfhelm, seneschal, 134. 
Wulfrlc, Welsh-reeve, 177. 

Yflngus, dapifer, 135. 
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LINCOLN'S SUSPENSION OF HABEAS CORPUS. 



INTRODUCTION. 

The suspension of the privilege of the writ of habeas cor- 
pus by President Lincoln in 1861 gave rise to a considerable 
mass of pamphlets, periodical articles and more ephemeral 
writings/ and to a large number of legal decisions.* Ih 
these, considerations of law, history and expediency are mar- 
shalled in the main against but to some extent for the claim of 
the President to suspend under the Constitution. A careful 
working-over of this material led the writer to the conclusion 
that the Gordian knot^ of habeas corpus suspension in the 
United States is extremely difficult if not impossible to untie. 
Further investigation led to the belief that a detailed his- 
torical exposition of the attitude of Congress toward Lincoln's 
suspension of the privilege of the writ would not only cast 
light upon the psychology of Congress in war-time, but might 
show that the knot was cut while the pamphleteers were still 
at work. 

The only possible federal depositories of the power to sus- 
pend are Congress and the President. Until 1861 the view 
that Congress alone could suspend was generally accepted, or 



* See lilt of pamphlets, etc., appended to S. G. Fisher's The Suspentlon of 
Habe^M Corpus during the War of the Rebellion, in Poliiioal Science Qnarierlp, 
▼oL III, pp. 485-488; Democr»tic State Platforms, 1861, 1862; OongreeeUmdi 
Globe, 87th Congress, passim. 

*8ee Law Digests aub Haheas Corpns. 

*Cf. Lieher to Sumner, January 8, 1863: **Eyery one who maintains that 
It can be proved with absolute certainty that the framers of the Constitution 
meant that Congress alone should hATS the power [to suspend the privilege of 
the writ] ... is in error ... It cannot mathematically be proved 
from the Constitution Itself, or from analogy which does not exist, or from 
the debates, or history.*' Life and Leitere of Pranoie Lieber, ed. by Perry, 
1882, pp. 82^-829. 
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at least was nowhere controverted.* The President's action 
in 1861 was a practical denial of the correctness of this view. 
The stand which Congress took on this seeming encroachment 
upon its hitherto unquestioned jurisdiction manifestly merits 
careful examination. If Congress acquiesced in Presidential 
suspension, if, as this essay attempts to demonstrate, it con- 
ceded the President's right under the given circumstances to 
suspend, the historical precedent thus established must be 
given great weight. It is true that the conditions of the time 
were abnormal, and true that "acts committed in time of war, 
under the pressure of necessity and self-preservation, are not 
likely to ripen into precedents for times of peace. "'^ But 
federal suspension of the privilege of the writ of habeas cor- 
pus cannot constitutionally occur in time of peace; it is a pro- 
ceeding which, fortunately for the people of tlie United States, 
can be resorted to only in most abnormal times. The import- 
ance of the decision of Congress in 18G1-1863 upon the ques- 
tion of the President's right to suspend is therefore not weak- 
ened by the conditions under which the decision was rendered. 



•"I had supposed it to be one of those points of constitutional law upon 
which there was no difference of opinion, and that it was admitted on *I1 
hands that the privilege of the Writ could not be suspended, except by act of 
Congress.*' Taney, C. J., in em parte Merryman, Taney's Circuit Court De- 
9i9i(m9, p. 255. 

**The better opinion among judges and lawyers And constita- 

tlonal commentators, surely is that the writ of habeas corpus was never in- 
tended by the Constitution to be suspended except in pursuance of mi act of 
Congress. The courts have so held, judges have so stated, commentators ham 
so written, and not a commentator can be found, who has written on the Con- 
stitution before this rebellion, who ever disputed that proposition. There is 
great diversity of opinion In the country now." Trumbull, In the Senate, De- 
cember 9, 1802. Globe, 3d. S. 37th Cong. p. 31. 

■Lyman Tremaln In N. T. Daily Tribune, September 11. 1861. 
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CHAPTER I. 

THE HABEAS CORPUS PROBLEM. 

The exclusive right of Congress to suspend the privilege 
of the writ of habeas corpus^ was challenged by President 
Lincoln at the outset of the Civil War. April 27, 1861, appre- 
hensive for the safety of the isolated capital, the President 
issued an order authorizing General Winfield Scott to suspend 
the writ of habeas corpus. The order, which practically em- 
powered General Scott to arrest and detain at will,* was as 
follows: "You are engaged in repressing an insurrection 
against the laws of the United States. If at any point on or 
in the vicinity of any military line which is now or which 
shall be used between the city of Philadelphia and the city of 
Washington you find resistance which renders it necessary 
to suspend the writ of habeas corpus for the public safety, you 
personally or through the officer in command at the point 
where resistance occurs, are authorized to suspend that writ."* 



^The customary phr«8iDg is "suspend the writ of habeas corpus." 
*It Is stlH a disputed point in legal theory whether the suspension of the 
prlTllege of the writ authorizes arrests. The obiter dictum of the Supreme 
Court, in €9 parte Mlllig*n, that the suspension **doe8 not authorize the arrest 
of any one, but simply denies to one arrested the privilege of this writ in 
order to obtain his liberty," was a flat denial of the correctness of the prac- 
tice of the Civil War. Four minority Justices, however, including Chief 
Justice Chase, upheld the legality of the practice. See 4 Wallace, pp. 115, 
187. The President in his message of the extra session. July 4, 1861, said 
that he had authorised General Scott to suspend the privilege of the writ, or, 
as he explained, **to arrest and detain, without resort to the ordinary pro- 
cesses and forms of l*w, such individuals as he might deem dangerous to the 
public safety.*' Works, vol. II, p. 59. See also the President's letter to 
Brastus Coming and others, June 12, 1863. IMd. p. 348. See also Sew«rd 
to Lyons, October 14, 1861. 116 War Record; p. 638. 

*110 War Records, p. 19. The words, **on or in the vicinity of any military 
line" etc., were a euphemism for **anywhere in Maryland." See, for example, 
lAtham'a statement in the Senate, July 20, 1861. Olohe, lat S. 87th Cong. 
Appendix, p. 19. 
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Hard upon this order came the proclamation of May 10, 
18G1, in which the President authorized the United States 
commander on the Florida coast to suspend the writ, com- 
manding him "to pennit no person to exercise any office or 
authority upon the islands of Key West, Tortugas and Santa 
Rosa which may be inconsistent with the laws and the Con- 
stitution of the United States, authorizing him at the same 
time if he shall find it nesessary to suspend there the writ of 
liabeas corpus and to remove from the vicinity of the United 
States fortresses all dangerous or suspected persons."* 

These are the two authorizations of suspension which were 
the text for the habeas corpus debates in the first session of 
the thirty-seventh Congress. It is not necessary to refer 
specifically to any of the subsequent orders.'^ The practice 
which was almost straightway adopted was to dispense with any 
general order to suspend, and to make extraordinary arrests 
whenever and wherever necessary, the theory being that such 
arrests were ipso facto suspensions of the writ. Except at the 
very beginning of the war there was no hard and fast line to 
be determined by reference to this or that particular order of 
suspension beyond which the Government could not consist- 
ently, or would not, make summary arrests. No one, by 
virtue of residence in even the most peaceful portions of Union 
territory, was safe from executive apprehension. 

The extra session of Congress began July 4, 1861, and July 
5 the message of the President was read in both Houses.* 
In it he reviewed, among other matters, the measures he had 
taken to meet the crisis. The relevant portion of the message 
is as follows: '^Recurring to the action of the Government^ 
it may be stated that at first a call was made for seventy-five 
thousand militia; and rapidly following this a proclamation 
was issued for closing the ports of the insurrectionary dis- 
tricts by proceedings in the nature of a blockade. So far all 
was believed to be strictly legal. At this point the insur- 
rectionists announced their purpose to enter upon the prac- 
tise of privateering. 



*116 War Recwd9, p. 19. 

■They may be found In the War Becardt. 

•Qtobe, let 8. 37tli Cong. pp. 11, 13. 
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"Other calls were made for volunteers to serve for three 
years, unless sooner discharged, and also for large additions 
to the regular Army and Navy. These measures, whether 
strictly legal or not, were ventured upon under what appeared 
to be a popular demand and a public necessity, trusting then 
as now that Congress would readily ratify them. It is be- 
lieved that nothing has been done beyond the constitutional 
competency of Congress. 

"Soon after the first call for militia, it was considered a duty 
to authorize the commanding general in proper cases, accord- 
ing to his discretion, to suspend the privilege of the writ of 
habeas corpus, or, in other words, to arrest and detain, without 
resort to the ordinary processes and forms of law, such in- 
dividuals as he might deem dangerous to the public safety. 
This authority has purposely been exercised but very spar- 
ingly. Nevertheless, the legality and propriety of what has 
been done under it are questioned, and the attention of the 
country has been called to the proposition that one who is 
sworn to 'take care that the laws be faithfully executed' should 
not himself violate them. Of course some consideration was 
given to the questions of power and propriety before this mat- 
ter was acted upon.' The whole of the laws which were re- 
quired to be faithfully executed were being resisted, and fail- 
ing of execution in nearly one third of the States. Must they 
be allowed to finally fail of execution, even had it been per- 
fectly clear that by the use of the means necessary to their 



*Ttae subject of habeas corpus suspension appears to have been first debated 
by President and Cabinet when the special session of the Maryland Legislature, 
called for April 20, was under consideration. It was believed that the Legis- 
Uitare would probably attempt some act of secession. The question was 
would It not be wise to prevent the meeting of the Legislature. The Presi- 
dent decided, after Attorney-General Bates had submitted his legal notes and 
other Cabinet officers had given their advice, that It would be neither justifi- 
able nor effective to take the proposed action against the Legislature, which 
had, he said, clearly a legal right to assemble. April 25. he gave his special 
directions to General Scott: **I therefore conclude that it Is only left to the 
comamiidlng general to watch and await their action, which, if It shall be to 
arm their people against the United States, he is to adopt the most prompt and 
efficient means to counteract, even if necessary to the bombardment of their 
cities, and, In the extremest necessity, the suspension of the writ of haheat 
ooffiUM." Work9, vol. II, p. 38; NIcolay and Hay, vol. IV, p. 167. No au- 
thority was exercised under this order. Such an attitude toward suspension 
mast have seemed strange a few months later. 
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execution some single law, made in such extreme tenderness 
of the citizen's liberty, that practically it relieves more of the 
guilty than of the innocent, should to a very limited extent 
be violated? To state the question more directly: are all the 
laws but one to go unexecuted, and the Government itself go 
to pieces, lest that one be violated? Even in such a case, 
would not the official oath be broken if the Government should 
be overthrown, when it was believed that disregarding the 
single law would tend to prevent it? But it was not believed 
that this question was presented. It was not believed that 
any law was violated.® The provision of the Constitution 
that *the privilege of the writ of habeas corpus shall not be sus- 
pended unless when, in cases of rebellion or invasion , the 
public safety may require it/ is equivalent to a provision — is 
a provision — ^that such privilege may be suspended when, in 
case of rebellion or invasion, the public safety does require it. 
It was decided that we have a case of rebellion, and that the 
public safety does require the qualified suspension of the 
privilege of the writ which was authorized to be made. Now, 
it is insisted that Congress, and not the Executive, is vested 
with this power. But the Constitution itself is silent as to 
which or who is to exercise the power; and as the provision 
was plainly made for a dangerous emergency, it cannot be be- 
lieved the framers of the instrument intended that in every 
case the danger should run its course until Congress could be 
called together; the very assembling of which might be pre- 
vented, as was intended in this case, by the rebellion. 

"No more extended argument is now offered, as an opinion, 
at some length, will probably be presented by the Attorney 
General.® Whether there shall be any legislation upon the 
subject, and if any, what, is submitted entirely to the better 
judgment of Congress."^*^ 

The habeas corpus issue was thus placed squarely before Con- 
gress by the President himself. 



* Note especially the original draft of this portion of the message In Nlcolay 
and Hay, vol. IV. pp. 176-177. 

*For this opinion, see 115 War Records, pp. 20 ff. The opinion It dated 
July 6 ; It WAS made public July 18, In response to a House resolution. Olohe, 
1st ». 37th Cong. p. 117. 

**Worka, Tol. II, pp. 69-60. 
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CHAPTER II. 

THE INACTION OF THE EXTRA SESSION. 

The President's message was read to the Houses on the 
afternoon of July 5 at two o'clock.^ Its contents do not ap- 
pear to have been made public before that time.^ Neverthe- 
less, a most important part of the work of the extra session 
had already been outlined to the Senate by Senator Henry Wil- 
son of Massachusetts, who had been, in the session of March, 
1861, chairman of the Committee on Military Affairs and the 
Militia — the leading committee in time of war. July 4, even 
before the Senate was fully organized or the standing commit- 
tees were appointed, Wilson gave notice that he would the 
next day ask leave to introduce six bills, the titles of which 
he read. The first bill was entitled, "A bill to ratify and con- 
firm certain acts of the President for the suppression of in- 
surrection and rebellion.'' The others made provision for 
drawing out the military strength of the Union.' The Senate 
almost immediately adjourned. 



^ Globe, 1st. 8. 37th CoDg. pp. 11, 13; N. Y. DaUy Tribune, July 6. 

***The President's Message suffers sadly in style and diction from being 
transmitted to us by telegraph. Some of the more obvious blunders we have 
been able to correct. . . Had private copies of the Message been dispatched 
by mail or express on the evening of the 4th to the President's most trusted 
agent or friend in each of the great cities, with instructions to deliver them 
to each daily newspaper only upon notice by telegraph that the reading In 
Congress had been commenced, his most important document would have ap- 
peared in the regular evening editions of yesterday's Journals. '* Bd- 
itori*l note In N. Y. Daily Tribune of July 6, 1861. See also N. Y. Herald 
and N. Y. Timet of same date. 

* The titles of these five bills were : "A bill to authorise the employment of 
volunteers to aid in enforcing the laws and protecting public property; A bill 
to Increase the present military establishment of the United States; A bill 
providing for the better organisation of the military establishment; A bill to 
promote the efficiency of the Army; and A bill for the organisation of a vol- 
unteer militia force, to be called the National Guard of the United States." 
Olobe, 1st. 8. 87th Cong. p. 2. 
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The text of all six bills seems to have been available July. 4.* 
"Bill No. 1" was substantially in the following words: 

"A Bill to Ratify and Confirm certain acts of the President 
for the Suppression of Insurrection and Rebellion. 

"Whereas, since the adjournment of the last Congress, large 
combinations of men assuming to act in the name and on be- 
half of some of the States of the Union, have openly set at de- 
fiance the authority and laws of the United States, and have 
arrayed themselves in hostility against the Government, 
threatening its overthrow; and whereas, under these ex- 
igencies and for the purpose of resisting such combinations 
and suppressing such insurrection and rebellion and causing 
the laws of the United States to be executed and preserving 
the Government, the President has called forth the militia of 
several states, and large numbers of such militia, in obedience 
to such call, are now in the service of the United States; 
therefore 

"Be it enacted . . . That all the acts and proceedings 
of the President in calling into the service of the United States 
the militia of the several States for the purpose aforesaid, and 
all acts and proceedings incident thereto; and all acts and 
proceedings relating to the operations of the military and 
naval forces of the United States, are hereby approved and 
confirmed, and the same shall be legal and valid, in all re- 
spects as if done under the express authority of Congress pre- 
viously conferred. 

"Sec. 2. And be it further enacted, that in case at any time 
hereafter, during the recess of Congress, similar exigencies 
shall arise, by reason of any combination to resist the execu- 
tion of the laws or to destroy the government of the United 
States, the President shall have authority to call into the 
service of the United States such military and naval forces as 



'The WafihtDfi:ton correspondent of the New York Herald, In his letter of 
July 4, which was published in the Issue of July 6 — oo paper being pnbliahcd 
July 5 — gtLve all six in ewtenao. A comparison of his texts, so published, with 
those considerable portions of the bills which appear in the Congre$9ionai 
Olohe, during the course of the debates upon them, proves the substantial ac- 
curacy of the Herald correspondent on this occasion. 
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• 

he may deem necessary to suppress insurrection and rebellion 
and enforce obedience to the laws of the United States/'** 

July 5 passed without any sign from Senator Wilson. It 
was the day on which the President's message was read. The 
following morning he introduced his six bills. The first bill, 
however, had in the interval become a joint resolution (S. No. 
1). The six measures were read twice by title and ordered to 
be printed."* The joint resolution was in the following words: 

"Joint resolution (S. No. 1) to approve and confirm certain 
acts of the President of the United States, for suppressing in- 
surrection and rebellion.' 

"Whereas, since the adjournment of Congress, on the 4th 
day of March last, a formidable insurrection in certain States 
of this Union has arrayed itself in armed hostility to the gov- 
ernment of the United States, constitutionally administered; 
and whereas the President of the United States did, under the 
extraordinary exigencies thus presented, exercise certain pow- 
ers and adopt certain measures for the preservation of this 
Government — ^that is to say: First, He did, on the isth day 
of April last, issue his proclamation calling upon the several 
States for seventy-five thousand men to suppress such insur- 
rectionary combinations, and to cause the laws to be faithfully 
executed. Secondly. He did, on the 19th day of April last, 
issue a proclamation setting on foot a blockade of the ports 
within the States of South Carolina, Georgia, Alabama, 
Florida, Mississippi, Louisiana and Texas. Thirdly. He did, 
on the 27th day of April last, issue a proclamation establishing 
a blockade of the ports within the States of Virginia and North 
Carolina. Fourthly, He did, by order of the 37th day of 
April last, addressed to the Commanding General of the Army 
of the United States, authorize that officer to suspend the writ 
of habeas dorptis at any point on or in the vicinity of any mili- 
tary line between the city of Philadelphia and the city of 
Washington. Fifthly. He did, on the 3d day of May last, 
issue a proclamation calling into the service of the United 
States forty-two thousand and thirty-four volunteers, increas- 



*N. T. Herald, July 6, 18G1. See also Philadelphia Enquirer, July 8, 1861. 
Bee alM preceding footnote. 
•Qlebe, let 8. 87th Cong. p. 10. 
U(Hd. 
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ing the regular Army by the addition of twenty-two thousand 
seven hundred and fourteen men, and the Navy by an addi- 
tion of eighteen thousand seamen. Sixthly. He did, on the 
10th day of May last, issue a proclamation authorizing the 
commander of the forces of the United States on the coast of 
Florida to suspend the writ of habeas corpus, if necessary. All 
of which proclamations and orders have been submitted to 
this Congress. Now, therefore, 

'*Be it resolved . . . That all of the extraordinary acts, 
proclamations, and orders, hereinbefore mentioned, be, and the 
same are hereby, approved and declared to be in all respects 
legal and valid, to the same intent, and with the same effect 
as if they had been issued and done under the previous ex- 
press authority and direction of the Congress of the United 
States."* 

The six measures were the same day ordered to be printed, 
and after the standing committees were appointed they were 
referred, on Wilson's motion, to the Committee on Military 
Affairs and the Militia, of which he had been re-appointed 
chairman.® July 8, Monday, at the very brief open session, 
Wilson, for the committee, reported the joint resolution with- 
out amendment and recommended its passage. He asked for 
its present consideration but Polk's objection, under the 
rules, made that impossible.^® 

The joint resolution was the response proposed by Wilson 
to that portion of the President's message, above quoted, in 
which he submitted certain specified measures to the better 
judgment of Congress. The message, or the information con- 
tained in the message, caused Wilson unobtrusively to trans- 
form his "Bill No. 1*' into the joint resolution." He did not 



•atohe, ]8t S. 37 th Cong. p. 40. 

^ibin. pp. 17. LM. The members of the Committee were Wilson, chairnuui. 
King, Baker. I^ane of Indiana and Lane of Kansas, Republicans, and Rice and 
Latham. War Democrats. Ibid., p. 17; Tribune Almanao, 1861. 1862. For 
Rice's profession of faith see Globe, 1st S. 37th Cong. p. 242; and for hit 
Idintlficatlon of his position with that of Latham, ibid. p. 217. 

"/b/d. p. 21. 

"These conclusions rest upon this foundation: The message was not made 
public until July 5 ; there Is a close correspondence — amounting to pimcllcal 
Identity — ^between the recital of the extraordinary measarea in the mesMige 
and In the Joint resolution ; above all. the resolution says : **A11 of which 
proclamations and orders have been submitted to this Congress.' 



*t 
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withdraw the "bill;'* he did not ask leave to introduce the 
resolution; he obtained leave to introduce the "bill'' and intro- 
duced the resolution "in pursuance of previous notice."^* 

The most striking change in the resolution is the inclusion 
of the suspensions of the privilege of the writ of habeas corpus 
among the extraordinary measures. The absence of these 
from the "bill" may mean that Wilson did not believe that 
the President transcended his constitutional powers in sus- 
pending the habeas corpus or that Wilson did not consider it 
within his province, as prospective chairman of the Committee 
on Military Affairs and the Militia, to include them in a mili- 
tary bill. If the latter is the correct conclusion, then the 
President's message would seem to have caused Wilson to 
change his opinion. 

A comparison of the enacting clause of the "bill" with the 
corresponding clause of the resolution reveals another import- 
ant alteration. The language of the "bill'' — '*Be it enacted . . . 
That all the acts and proceedings of the President . . . are 
hereby approved and confirmed, and the same shall be le- 
gal and valid, in all respects as if done under the ex- 
press authority of Congress previously conferred" — is clear. 
Manifestly this means the legalization of that which might 
otherwise be held to lack a degree of legality. The words of 
the resolution — "Be it resolved . . . That all the extra- 
ordinary acts, proclamations and orders, hereinbefore men- 
tioned, be and the same are hereby, approved and declared to 
be in all respects legal and valid, to the same intent, and with 
the same effect, as if they had been issued and done under the 
previous express authority and direction of the Congress of 
the United States" — are not clear but equivocal. If the reso- 
lution had ended with the word valid, it would have been a 
declaration of the President's constitutional right to do what 
he had done; what follows the word valid makes the whole 
statement obscure and suggests that the resolution was meant 
to legalize the illegal. It would obviate a dilemma if the 
resolution might be considered as declaratory of the legality 



^ There is no hint In any of the deliates that the resolution was a change- 
ling. 
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of extraordinary acts one, two and three, and as intended to 
legalize acts four, five and six. But this is not possible ; the 
section commencing "Be it resolved" must be construed as a 
whole, one way or the other. 

The obscurity of this portion of the resolution was fully 
revealed in the debates upon it. Of the senators who ex- 
pressed themselves clearly on the question, four were of the 
opinion that it was a declaration of legality. John Sherman's 
statement may be given as tj'pical: "I approve the action of 
the President. I believe the President did right. He did 
precisely what I would have done if I had been in his place — 
no more, no less . . but I cannot here, in my place, 

under oath, declare that it was strictly legal, and in conso- 
nance with the provisions of the Constitution. I shall there- 
fore be compelled to vote against the resolution.''** 

Twelve of the senators, including Wilson, expressed the 
view that the clause meant legalization of the acts of the 
President. Howe stated the view explicitly when he said: 
'The resolution does not affirm that they were legal; that 
they were sanctioned by the legislative power of the United 
States; but it declares that they shall be" as legal and valid 
as if they had had the previous express authority and direc- 
tion of the Congress of the United States. 

"I want to say further, Mr. President, that there may be 
no sort of mistake about the position I occupy, that my ad- 
miration of them is proportioned exactly, mathematically, to 
the extent that they were violations of the ^existing law/*" 
Wilson, in discussing the resolution, which he said was "plain 
and simple to the comprehension of every man," asked that 
''the vote shall be taken on merely legalizing the action of the 
past."** 

The ambiguity of the final clause of the resolution is es- 



^* Globe, l8t 8. a7th Cong. p. 303. The three others were Bayard (ibM. 
AppeDdlx. p. 14), Carlile (ibid. p. 339) and I^ne of Indiana (ibid. pp. 142-14S). 

*^The resolution does not say "shall be.'* 

^•Olobe, 1st 8. 87th Cong. p. 393. 

^•ibid. pp. 41, 42. The ten other senators who held this interpretation 
were: Breckenrldge ((bid. p. 142.), Clark (ibid. p. 41), Fessenden (<5M p. 46), 
Hale (ibid. p. 41), King (ibid. p. 46), Morrill (ibid. p. 392), Pearce (iMd. p. 
d35), Polk {4hid. p. 47), Powell {ibid. p. 68) and TrumbaU (ibid. p. 892). U 
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tablished out of the mouths of United States senators.^^ It is 
difficult to avoid connecting the ambiguity with the presence 
in the joint resolution of the sections reciting the President's 
suspension of the habeas corpus. The ambiguity and the 
suspension entered the resolution together; they may be said 
to have left it together. For when, toward the close of the 
extra session, the fate of the resolution was sealed and Wil- 
son re-introduced his old "Bill No. 1" in a new "form, its en- 
acting clause was again unequivocal. As has been shown, 
the ambiguity served in a way to support or leave standing 
the President's claim constitutionally to suspend the privi- 
lege of the writ of habeas corpus. In view of subsequent 
cases of a similar nature, it is difficult to avoid the suspicion 
that the ambiguity was designed for this very purpose. 

The prospects of the joint resolution were good. It was 
the first measure presented to the Senate. It was given pre- 
cedence over the five military bills which were the basis of 
the work of the Senate for the session. It was introduced by 
the leading Republican, the chairman of the leading commit- 
tee. It was reported favorably by this committee, July 8, 
without amendment and with only one mildly dissenting 
voice." July 10 — the earliest possible day^" — the resolution 
came before the Senate as the first business on the calendar. 
The Speeches of that day showed a determination on the part 
of Wilson and his supporters to hurry the resolution through. 



BM>«t etmm MTeral references might be glTen, but these are the dearest. Tmm- 
boll wftyered somewhat in expressing himself on the point, but the context, 
p. 892, jostifles his Indaslon here. 

Blffat senators eoostmed the resolution as • declaration of commendation — 
walTlng, to all Intents* the question whether It was meMit to legalise or as- 
sart legaUty* These were: Browning {ifdd, p. 188), Johnson {iMd, pp. 
289-290), Kennedy (iMd. p. 42), Latham (ibid. Appendix, p. 19), McDougall 
(iHd, p. 840), Saulsbury {ibid, p. 442) and Thomson ((bid. p. 895). 

"Angost 6, 1861, the last day of the session, when the resolution had no 
thMice of passing, and when it was no longer possible to amend It, Wilson of- 
fered to change the last clanse to read, "Be, and the same are hereby, ap- 
prored, and in all respects legalised and made yalid," adding significantly, **I 
bsHere this expresses the idea more fully and more completely. Globe, 1st 8. 
87th Cong. p. 452 and passim. 

» Latham's. Ibid, p. 41. 

"The resolutl<Mi had to lie oyer from July 8 to July 9, under the rules. 
July 9 was deroted to eulogies of the late Senator Douglas. 
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Despatch breathes through their words as reported in the 
Globe, and the imminence of the passage of the resolution was 
recognized on all sides.*® The resolution was amended by 
the addition of the words, "provided that nothing herein con- 
tained shall be construed as authorizing a permanent increase of 
the Army or Navy," Latham's motion to strike out the sec- 
tions relating to habeas corpus was rejected, and the resolution 
was read a third time and placed upon its passage.** At this 
point Polk intervened with a demand for the yeas and nays, and 
these granted, he made a speech against the resolution.** After 
talking at considerable length he expressed a wish to con- 
clude his speech the following day, and in this was supported 
by Powell, but the Senate refused to adjourn. Polk therefore 
resumed the floor, whereupon Wilson, after consultation with 
one or two senators, announced his will: "I propose to let 
this resolution go over until to-morrow morning, with the 
understanding that we shall now take up the volunteer bill." 
This proposition was at once agreed to.*^ 

July 11 the resolution almost monopolized the attention of 
the Senate. Polk concluded his speech, at length, and Powell 
continued in the same strain, at greater length.** When the 
latter had ended Breckinridge and Bayard indicated their in- 
tention to continue the debate for the opposition, and again 
Wilson gave the word, with apparently increasing willing- 
ness: "I propose, if the Senators desire to speak on this 
question — and I suppose they do — to let the pending resolu- 



"> Kennedy, Unionist, opened his remarlcs by saying: *'Hr. President, I de- 
sire to say one word before the vote Is taken on this extraordinary measure.^ 
Olohe, 1st 8. 37th Cong. p. 42. King, Republican, said, apropos of an wnend- 
ment: "I offered this proposition without any intention to delay the Senate 
five minutes However I will not continue this debate so as to pro- 

tract the time; I prefer voting.*' Ibid, pp. 42-43. Wilson, In opposing PoIk*s 
request for one day's postponement, remarked: **I hope, therefore, that the 
Senator will not ask us to lay this resolution aside at this time, and I hope 
that the Senate will continue the consideration of it nntU it is ready to TOte 
upon it." Ibid. p. 41. And see other similM* expressions, ibid. pp. 41-48. 
Lord Lyons, the British ambassador, wrote Lord Russell, Jnly 14: **It ie 
thought that the Resolution will pass both Houses without any material alter- 
ation.*' North America No, 1 [British Blue Book], presented to Parliament 
18tf2, p. 57. 

'* Globe, 1st 8. 37th Cong. p. 47. 

»/DW. pp. 47-49. 

**Ibid, pp. 49-60. 

» Globe, 1st S. 37th Cong. p. 71. 
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tion go over until to-morrow, and we can go on to-day with 
another bill containing practical measures." The Senate 
agreed.** 

July 12 passed without a reference to the resolution. July 
13 no word was spoken concerning it. July 15, Monday, it 
was Breckinridge, the leading Democrat, and not Wilson, 
the Republican, who broke the silence with a request to have 
the resolution taken up and made the special order for the 
next day.*" Thereafter the discussion of the resolution con- 
tinued, but in a desultory fashion, long speeches being made 
from time to time, without haste or compression.*' It was 
obvious that the Republicans were, by this time, in no hurry 
to pass the resolution. 

July 17, 1861, Trumbull furnished fresh fuel for the debate 
by introducing a bill authorizing the suspension of the habeas 
corpus. Some such measure he regarded as a necessary com- 
plement to the resolution. "I am not disposed," he said, a 
few days later, "to say that the Administration has unlimited 
power and can do what it pleases after Congress meets. I 
am willing to excuse it . . . and to sustain it . . . 
but if you propose to pass a resolution approving the exercise 
of powers for which you may be unable to find in strict law 
the warrant and then refuse to grant by law the authority to 
do what is necessary to be done, it seems to me it will be a 
very strange proceeding. I think we had better let this reso- 
lution lie until we dispose of the bill. . . . "** 

Trumbull's bill was referred to the Judiciary Committee, of 
which he was chairman, and was ordered to be printed.** 
July 26 the committee reported it with an amendment in the 



^Olobe, iBt 8. 37th Cong. p. 71. 

»/W<l. p. 127. 

"Johnson, Tennessee, got successive postponements from July 20 to July 27, 
and during the Interral the debate was at a standstill. Ihid. pp. 217, 220, 
287, 276. July 26 he said: **If the Senate is *nzlous to have action upon tt 
[the resolution) at once, I have no objection to their taking a TOte upon it 
DOW, and what little I have to say I can say upon some other proposition.^ 
The Olobe at this point reads: "Several Senators. We have no objection t« 
Its going oyer.** iWd. p. 276. 

»iMd. p. S92. 

»ibid, p. 167. 
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form of a substitute bill (S. No. 33). »• This bill authorized 
the Commanding General and the commanders of military 
departments and districts "within their several commands 
and within States, Territories or districts of country which 
may have been, or shall hereafter be declared by the President 
of the United States to be in a state of insurrection, or in 
actual rebellion'* to declare by proclamation such territory or 
any part thereof "in a state of insurrection and war." Section 
4 suspended the operation of the writ of habeas corpus within 
such territory: "That from and after the publication of the 
proclamation heretofore mentioned, the operation of the writ 
of habeas corpus shall be so far suspended that no military of- 
ficer shall be compelled to return the body of any person or 
persons detained by him by military authority; but upon the 
certificate, under oath, by the officer having charge of any one 
so detained, that such person is detained by him as a prisoner 
under military authority, further proceeding^, under the writ 
of habeas corpus, shall be dismissed by the judge or court hav- 
ing issued the said writ." Section 8 empowered the military 
commander over such territory to administer a specified oath 
of allegiance to persons suspected of disloyalty. Refusal to 
take such oath should involve the detention of the suspected 
persons as prisoners "until the restoration of quiet and peace 
in the locality where such arrests" had been made, and any- 
one taking the oath who should afterwards be found in arms 
against the Government or aiding and abetting its enemies 
should be liable to the punishment of death at the hands of a 
court-martial. Section 10 directed the Commanding General 
or departmental or district commander to recall, publicly, the 
declaration of the state of insurrection and war, whenever the 
necessity therefor had ceased. The other sections made pro- 
vision for the government of such territory and for the con- 
duct of the army therein.*^ 

This bill was manifestly of much potential import. It would 
apply to troubled Union territory, and to territory recon- 



•»Glob«^ l8t 8. 87tb Conff.. p. 27S. 

>^ "A bill to suppress Insurrection and sedition and for otlier porpoMs. 
Ihid. pp. 886-837. 
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quered from the Confederates. It was the latter aspect of the 
measure which secured most attention and most favor for the 
bill in the Senate.'^ But it was also recognized that the bill 
would be applicable to sections of the Union untouched by 
war. Breckinridge, whose zeal in opposition was marked, 
declared it a bill ''which abolishes, in the discretion of the 
Executive and of his military subordinates, not only the right 
to the writ of habeas corpus and the right of trial by jury be- 
fore civil tribunals for crimes committed by citizens, but it 
absolutely abolishes, at his discretion, all State governments, 
all the judicial, executive, and legislative functions of State 
governments, and authorizes subordinate military command- 
ers to substitute rules and regulations at their will for the 
laws of the different Commonwealths of this Union, and prac- 
tically would operate as hardly upon the non-seceded as upon 
the seceded States."^^ Trumbull, in immediate reply, said: 
"The Senator from Kentucky thinks that this bill allows the 
military authorities great power to arrest men. Are they not 
arrested now? Are not men arrested in the city of Baltimore 
and already in confinement? Are they not arrested 

in my State?"" 

The bill, coming up for discussion for the first time July 30, 
had little chance in the Senate. It was imperfect. Trumbull 
admitted the fact, although he asserted that it was the duty 
of the Senate to perfect the bill, inasmuch as the Legislature 
should enable the military authorities to do lawfully that 
which was needful to the suppression of the rebellion.*' 
Others said that the bill was too important to be rushed 
through hurriedly. •• The members of the Judiciary Commit- 
tee were of every shade of opinion,*^ as were the senators as 
a whole. On a test vote, taken August 2, Bill No. 33 had to 



"Olo^e, l8t 8. 87th Cong. pp. 887-308, especially 372, 373. 
"JMd. p. 872. 
MiMtf. p. 878. 

**Harrls, for example. He summed up by alleging that the temper of the 
8eiiat« and the temperature of the weather were ag»lnst it. /Md. p. 872. 

"The members were Trumbull, Foster, Ten Byck, Cowan, Harris, Bayard, 
and Powell. BenaU Journal, 1st 8. 37th Cong. p. 21. 
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give way to the joint resolution, 28 votes to 11. It was ob- 
vious that the bill was disposed of for the session.'* 

It was soon made manifest that the victory of the joint 
resolution was an empty one, and that its chance of success 
was also gone. Immediately after the defeat of the bill Doo- 
little moved to refer the resolution to the Judiciary Commit- 
tee.'^ The Democrats, who had for days been exhibiting 
marked solicitude for the welfare of the resolution, recognized 
the significance of Doolittle's motion and Breckinridge 
taunted the Republicans with wishing to consign the resolu- 
tion to the dungeons of a committee room.*^ The Senate re- 
jected Doolittle's motion by a vote of 2.3 to 17. Analysis of 
the vote shows that it was the Democrats who kept the reso- 
lution before the Senate.*^ They had divined the divided 
counsels of the majority. The resolution was debated further 
the same day but was presently pushed aside for other busi- 
ness and finally on Wilson's motion the Senate went into ex- 
ecutive session.*- 

Monday. August 5.*' Wilson introduced a bill to legalize a 
portion of the measures enumerated in the joint resolution. 
This is obviously the first part of "Bill No. 1" in a new garb. 
The bill was as follows: "Be it enacted, &€,, That all the 
acts, proclamations, and orders of the President of the United 
States, after the 4th of March, 1861, respecting the Army and 
Navy of the United States, and calling out, or relating to the 
militia or volunteers from the States, are hereby approved, 
and in all respects legalized and made valid, to the same in- 
tent and with the same effect as if they had been [issued and] 
done under the previous express authority and direction of 



^Olohe, iBt S. 37th Cong. p. 303. The yeas and nays show that not one Demo- 
crat and that only two members of the Judiciary Committee, stood by Tmm- 
buH on this vote. Ibid. 

••For this and other Jibes, see ibid, pp. 892. 893, 452. 

**OnIy two of the 17 were Democrats and these were War Democrats; eight 
•f the 23 were out-and-out Democrats, one was a War Democrat and two mn 
Unionists. Ibid. p. 893. 

"J bid. p. 406. 

«*No mention of the joint resolution, August 3. 
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the Congress of the United States."** Considerations of Sen- 
ate procedure made it advisable to tack this measure to a 
bill increasing the pay of the troops, and the amended bill 
passed the Senate by a vote of 37 to 5.** In the House, a 
motion to strike out this amendment failed by a vote of 19 
to 74.*« The bill (S. No. 72) approved by the President, 
August 6, contains this legalizing section in the words in 
which it was presented by Wilson.*^ 

The legalizing section was framed, it was said, to meet the 
technical objections of three-year volunteers who saw a loop- 
hole of escape from the army in the circumstance that the 
President had exceeded his authority in calling them into the 
service of the United States.*® But it will be seen that the 
phraseology of the section was such that it might be used to 
cover more than the special difficulty. It could and did serve 
as the basis for general assertions that Congress approved the 
extraordinary acts of the President. "Both Houses," said the 
New York Daily Tribune of August 6, "yesterday passed re- 
solves formally approving the acts of the President for the 
salvation of the Republic. Good." In a similar vein Senator 
Grimes wrote to an Iowa correspondent who was alive to the 
importance of the point as a campaign issue: "This section 
ratifies and confirms, to the fullest possible extent, all the acts 
of the President that needed or that were susceptible of ratifi- 
cation. . . So far as I am informed, I believe it was all 
the confirmation of the acts of the President that he either ex- 
pected or desired."** 

The passage of this legalizing amendment was on the face 
of things an act of salvage upon the wrecked joint resolu- 



•KHohe, Itt 8. 87th Cong. p. 442. 

«*/Mtf. pp. 44:2-443. 

«*/6<tf. p. 449. 

«TSe« Metlon 8 of Chapter LXIII of the Acta of the 87th Congress. The 
amended bill (S. No. 69) after passing both Houses was laid upon the Senate's 
table and a new bill (S. No. 72) was substituted, amended and passed in both 
Hooset and finally receiyed the President's signature. 

'■See Fessenden's explanation, Olohe, 1st S. 87th Cong. p. 442. 

* Salter's Orime^, pp. 150-152. Letter referred to in Rhodes, vol. Ill p. 
489. 
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tion.** Nevertheless Wilson announced shortly after the 
opening of the Senate, August 6, that he proposed to take up 
the joint resolution and wanted it brought to a vote.** What- 
ever his motives, whatever his expectations of success, he did, 
on the last day of the session, make a gallant effort to get' a 
final vote upon it. He offered to remove all ambiguity from 
the enacting clause ;"* he offered to modify the section on the 
blockades. It was all in vain. The effort served merely to 
enable leading Republicans to exhibit a belated and suspicious 
enthusiasm for a measure which had no chance of passing at 
the eleventh hour, to show the confidence of the Democrats 
that the Republicans would not allow it to come to a vote, 
and to give each party an opportunity to throw upon the 
other the responsibility for its failure."* There was a touch 
of poetic vengeance in the final supersession of the resolution, 
for it was Trumbull, the virtual author of Bill No. 33, who 
stood in the way — however needlessly — at the very end, and 
refused to allow the resolution to come to a vote.** 

The responsibility for the failure of the resolution to pass 
the Senate must be laid at the door of the Republican ma- 
jority. If they had continued of the same mind they were 
July 10, the ambiguity of the enacting clause would not have 
been a stumbling block."* The ambiguity was pointed out 



■•Shennan i*ld, August 5: **I am yery glad this propotitioo has come up 
In tbia way, and 1 take It as a matter of coune, that if this bill te pesaed, the 
other joint resolution will not be oftlled up." Glo^, Ist 8. 87th Cong. p. 442. 
Bee also Saulsbury's statement, ibid. Certainly, if the joint resolution meMit 
l9gaUM9$Um and were to become law, this legalising amendsMnt would be 
supererogatory. 

■*/bM. p. 451. And see his response to Breckinridge's jibe, <Md. p. 442. 

**See above, p. 220, footnote. 

^Olohe, 1st S. 37tb Cong. pp. 451-4&3. 

M/Mtf. p. 453. 

**The ambiguity of the enacting clause served as a good excuse for senators 
who felt It necessary, at a later time, to justify the failure of the resolutioB. 
Senator Grimes wrote, in bis letter of September 16, 1861: "There maj be 
some who honestly belieye that the Senate refused to support the Preatdent 
because of their failure to pass certain resolutions presented by Mr. Wilson, 
af Massachusetts. The facts in regard to those resolutions were theae: They 
were introduced at an early day In the session, and were put aside from day 
to day to make room for what was considered more important bustness, uatU 
just at the close of the session, when they had reached that stage in p«rilap 
mentary proceedings when it was impossible to amend them without parlia- 
mentary consent, and that could not be obtained. The objection urged bj WNM 
gentlemen against them as they stood without amendment was, that they were 
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at an early day, and yet no motion to remove it was ever 
made in the Senate until the last day of the session, when the 
rules of the Senate required unanimous consent. That of it- 
self, considering that the resolution was in the control of the 
majority for weeks, demonstrates almost conclusively that the 
Republicans in the Senate had lost interest either in legaliz- 
ing, or recognizing the legality of, the President's suspension 
of the habeas corpus. 

The change of attitude toward the resolution on the part 
of the supporters of the Administration took place immedi- 
ately after July 10. It came so swiftly that it is difficult to 
escape the impression that the volte face was due to sudden 
and powerful pressure. In the absence of any direct evidence 
of the employment of this pressure it is safe to fall back upon 
the general and obvious conclusion that the Republican sen- 
ators and their allies while as a whole approving of the sus- 
pension by the President were unwilling to place themselves- 



Improperly drawn . . . and declared that the «cta of the President 
were legal and yalld when performed, whereas Ai thcj Insisted, they ought 
to bSTO declared that those acts should ^ legal and yalld as though done 
nnder the sanction of law. 

*'It was simply on accoont of this objection in the minds of a few Senators 
that the resoiotlons which it was impossiblfe to amend were dropped, and the 
snbstance of them incorporated into a law Salter's Orimee, pp. 

160-162. 

John Sherman, In a letter to the Cincinnati Gasette, printed In the New 
York Deilp Tribune of Aognst 23, 1861, elaborated the same Idea. *'It is true 
I did not TOte for Senator Wilson's resolution. No Tote by yeas and nays 
was taken upon it I would haye TOted against it, and I am well satisfied 
a majority of the Republican Senators would have voted likewise. But it 
was not for the reason you state. All the Republican and sereral of the 
Democratic Senators cordially approved and Justified the acts of the Presi- 
dent In Baltimore, and so declared and voted. 

"Senator Wilson's resolution declared that the President's orders Increaa 
Ing the regular army and suspending the writ of habeas corpus were legal 
and valid; in other words, were among the powers delegsted to the Pres- 
ident by the Constitution . . . The legsl power to suspend the writ 
of hdbeas corpus has been recently claimed for the President. . . . 
While I approved and Justified the acts of the President, I could not say 
with Senator Wilson that they were strictly legal or within the delegated 
powers. There are times when our Executive oflicer must anticipate the 
action of Congress, but in such a case he assumes the haxard of a 'Bill of 
Impeachment,' or a 'Bill of Indemnity.' llie President merely assumed this 
hasard, and In the vacancy of Congress wisely assumed a power not dele- 
gated to him by the Constitution. He places his own Justification in his mes- 
sage on the ground of public necessity, and on this ground his acts have 
been approved. Justified and legalised by Congress." Note again the use made 
of section 8 of chapter LXIII. 
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formally upon record as authorizing it or as declaring its 
legality. The former course might have embarrassed the Ex- 
ecutive;*' the latter, themselves.*'^ 

It would indeed be worth while to determine just why Con- 
gress, in the extra session, took no action on the habeas cor- 
pus question. The important thing, however, is established — 
that it took no action. The President had suspended the priv- 
ilege of the writ on his own authority; he had asserted his 
constitutional right, under the given circumstances, so to do; 
he had, nevertheless, in deference to the older interpretation 
of the habeas corpus clause of the Constitution, submitted 
the question of the expediency of congressional action to the 
**better judgment of Congress.*' Congress, at the ideal time 
for asserting its rights, refrained from interfering and left 
the President's claim unchallenged. Another question sug- 
gests itself: How long must Congress acquiesce in order to 
perfect the President's title to suspend?" 



"*The Grimes letter puts It in this way: "It must be apparent, I think, 
to everyone who will reflect upon the subject, that to have attempted such 
•confirmation [i. e., to hAve passed the resolution] would be to inferentially 
admit that, as commander-in-chief of the Army and Navy of the United 
States, the I'resldent had no power to suspend the operation of that writ 
without congressional authority. Very few, if any, loyal members of Congrets 
were wIIIId^ to admit that. They did not doubt but that he had complete 
power in the premises, nnd they chose to leave him to exercise his aothorlty 
under the constitution accordin;? to his own Judgment. Loo, oil, Cf. the 
equally eraphat'c opposite view of Sherman, above, p. 287, footnote. 

»^ Hrecldnrldfre. for example, said, Au^rust 2: *'My deliberate Judgment la, 
that in some mode the Senate will avoid putting itself on record In faTor of 
the principles contnined in this resolution. . ." Olohe, Ist 8. 87th Cong, 
p. 302. Doolittle denied any intention "to recoil from the responsibility of 
approving the nets of the Administration.'* Ihid, p. 452. 

*"Lord John Russell, an acute observer, was interrogated In the House of 
Lords. Febrnnry 10. 1802. on the subject of the political arrests in the United 
IStates. In his Interesting reply, he said, inter alia : "The question Itself 
was brought l>efore Congress and a resolution was proposed that there should 
be no arbitrary arrests except with the sanction of Congress. But It wftf 
contended thnt it wns part of the prerogative of the President, and a large 
majority decided that the question should not be discussed and thereby left 
the President to act for himself.'* See the whole extract from the proceed- 
ings of the British Parliament, 115 VTar Records, pp. 213-216. 
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CHAPTER III. 
THE INACTION OF THE SECOND SESSION. 

The unwillingness displayed by Congress in the extra ses- 
sion to take positive action on the vexed problem of habeas 
corpus continued throughout the ensuing long session. There 
was not more than a tithe of the interest shown in the sum* 
mer of 1861, and the only bill which saw the light under aus- 
pices at all favorable was kept back from consideration of 
either House until July 7, 18G2, when the end of the session 
was in plain view.^ 

This bill (House No. 362) was framed by the House Com- 
mittee on the Judiciary. March 13, 1862, Mr. May, for the 
committee, reported "a bill to provide for the discharge of 



>The habeas corpus material of the session, outside of the bill In question, 
is slight. In the House Pendleton offered a resolution, December 10, declar- 
ing that Congress alone has power to suspend. It was laid on the table, 108 
to 26. Olohe. 2d S. 37th Cong. pp. 40-45. Vallandlgham. December 2n, in- 
troduced a personal liberty bill, to imprison the President for two years 
should he make any more arbitrary arrests. It was referred to the Judiciary 
Committee and slept the long sleep. Ibid. pp. 167, 2070. In the Senate 
Tnimlmll offered a resolution, December 12, asking the Secretary of State to 
report, inter alia, under what law he made arrests in loyal States. The reso- 
lution WAS referred, against Trumbuirs will, to the Judiciary Committee. 
Ibid, pp. 60, 00-08. Senator King's resolution of December 23 favoring the 
prosecation of State prisoners in the courts went without debate to the same 
committee. Ibid. pp. 161, 175. Powell's resolution of April 21, 1862. ask- 
ing detailed information concerning Kentucky arrests met considerable op- 
position, but after Its language had been made very respectful it was allowed 
to go through. Ibid. pp. 1732, 2113, 2393 and passhti. January 21. 1862. 
BUI No. 83 of the extra session was taken up and recommitted to the Judi- 
ciary Committee. Ibid. pp. 116, 400. Biay 5 Carl lie introduced a bill to 
regulate arbitrary arrests. It went promptly to the same committee. Ibid. 
p. 1036. July 12 the Judiciary Committee reported back the King and Trum- 
boll resolutions And was discharged. Ibid. p. 3271. July 11 and 12 It re- 
ported back Bill No. 33 and Carlile's bill and recommended their indefinite 
poetpooement Ibid. pp. 8245, 3271. (On the latter date the committee re- 
ported back House Bill No. 362 favorably.) Shellabarger*s long speech of 
May 12, In House Committee of the Whole, defending suspension by the 
Prealdent, completes the caUlogue. Ibid. pp. 2060-2074. 
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State prisoners and others, and to authorize judges of the 
United States courts to take bail or recognizances to secure 
the trial of the same ; which was read a first and second time, 
recommitted to the Committee on the Judiciary, and ordered 
to be printed.* July 7, 1862, the committee, through Bing- 
ham, reported with amendments the bill it had originally re- 
ported almost three months before.* The first section of the 
amended bill provided for the discharge on terms, by the fed- 
eral courts, of political prisoners who should not have been 
indicted or presented by a grand jury attending said courts; 
the second section required the courts to discharge upon bail 
or recognizance political prisoners who should have been in- 
dicted or presented as aforesaid, provided that the laws en- 
titled them to liberation on bail or recognizance. The third 
section of the amended bill was new;^ the original bill con- 
tained no such provision. It was as follows: 

"Sec. 3. And be it further enacted, That it is, and shall be 
lawful for the President of the United States, whenever, in 
his judgment by reason of 'rebellion or invasion the public 
safety may require it,' to suspend, by proclamation, the privi- 
lege of the writ of habeas corpus throughout the United States 
or in any part thereof, and whenever the said writ shall be 
suspended as aforesaid, it shall be unlawful for any of the 
judges of the several courts of the United States, or of any 
State, to allow said writ, anything in this or any other act to 
the contrary notwithstanding."" 

Once again there is to be noted the curious ambiguity. 
This time it was the deliberate work of the House Judiciary 
Committee. What is the meaning of "is and shall be lawful?" 
Does the section declare that the President has the right or 
does it give him the right to suspend? Bingham, who was 
surely in a position to know, said it was "very easy of com- 
prehension." "I ask," he continued, "the gentleman to con- 
sider that the amendment is in the very words of the Consti- 
tution itself."^ That, however, was hardly a guarantee of 



*Olob€, 2d ». 37th Cong., p. 1228. 

•IbUl. p. 3105. 

*8ee Bingham's statement Ibid, p. 8106. 

*For whole bill see ibid. pp. 8105-3106, and below, pp. 268-270. 

•Ibid. p. 3106. 
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clarity. July 8 Biddle attacked the problem of interpretation 
by intimating that he desired the section amended so as to 
read, "That it may and shall be lawful for the President of the 
United States whenever, in his judgment, by reason of rebel- 
lion or invasion the public safety may require it, to suspend 
by proclamation, for the period of twelve months, or until the 
next meeting of Congress, the privilege of the writ of habeas 
Corpus in any of the United States, or in any part thereof, 
wherein the laws of the United States are by force opposed, 
and the execution thereof obstructed."^ Bingham's response 
was still evasive: "The gentleman strangely misconceives 
this bill if he supposes there is anything in this legislation 
which puts it out of the power of the Congress of the 
United States, within twelve months after such proclama- 
tion may be made, to put an end to the law itself. The bill, 
as it now stands, impliedly and expressly upon its face, is a 
declaration that this whole matter, in so far as it can be 
effected by legislation, is in the power of the Representatives 
of the people. . . . "* Biddle had finally to out with it. 
"Up to the present time there has been a pretension made in 
behalf of executive power that the President alone has the 
right arbitrarily to imprison any American citizen. . 
this bill itself, I am happy to see, denies that right."* Bing- 
ham allowed this assertion to pass unchallenged, but the ques- 
tion of interpretation would not down. In a few minutes Col- 
fax said : "If by voting for this bill we imply that the Presi- 
dent had not the power, for the salvation of the country, to 
suspend the writ of habeas corpus, I will not vote for it. . . 
I will not vote for any bill which indirectly assumes that he 
has not the power.'*^* Bingham answered, at once: "The 
gentleman from Indiana may quiet his fears. . . The bill, 
neither directly nor indirectly, implies any such thing. As I 
said before, by the common judgment of everybody who has 
spoken on this question, the bill can do no harm if Congress 
has no power to meddle with the matter at all; if it has, it 



^Glohe, 2d 8. 87th Cong. p. 3183. 
•/Md. 

^IWd. p. 8184. 
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covers the Executive as with a shield. That is all there is of 
it. I call the previous question."** It is not necessary to 
push further, in this chapter, the question of interpretation 
in the House. Bingham, who was, if anyone was, in a posi- 
tion to know the mind of the Judiciary Committee, admitted 
that the bill neither directly nor indirectly implied that the 
President had not the power, for the salvation of the country, 
to suspend the writ of habeas corpus. A motion to lay the 
bill on the table was defeated, 89 to 29.'^ The bill was there- 
upon passed, without any record of the yeas and nays.*' 

The Senate received the bill from the House July 8, 1862, 
and referred it to the Judiciary Committee.** July 12 Trum- 
bull, for the committee, reported it without amendment** and 
with a recommendation that it be passed.*** The greater por- 
tion of the brief debate upon the bill — reported in what would 
amount to about five pages of the Globe — was devoted to the 
first two sections, and these provoked lively opposition, being 
construed by many to mean, as Wilson put it, "a jail delivery 
of traitors."*' July 16 Wilson moved, in Committee of the 
Whole, to strike out these sections. The motion failed by 
the narrow vote of i8 to 19, and of the 19 only seven were 
Republicans.*' The temper of the Republicans was clearly 
ominous. 

The debate on the third section of the bill was brief but sig- 
nificant. Wilson interpreted the section as bestowing on the 
President congressional authority to suspend. **The third 
section of the bill, authorizing the President of the United 
States to suspend the writ of habeas corpus, I think very well, 
and am very willing to vote for it. . . "'" Trumbull,^ 
Sumner^' and Foster^^ interpreted the section in the same 



"Gro^ 20 S. 37th Cong. p. 3180. 

^*Ihid. Colfax voted with the minority. 

"/ftW. For text see l)olow, pp. l»68-270. 

"/ftW. p. 3178. 

^sOfobe, 2d 8. 37th Cong. p. 8178. 

'•/Md. p. 3860. 

"/ftW. p. 3359. 

"/Wd. p. 3384. 

^•Ihid. p. 3360. 

»/Wd. p. 3385. 

"/ftW. p. 3361. 
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way. Henderson's adherence to this construction was less 
emphatic: **The third section of the bill, as I understand it, 
if there is anj'thing in it, simply assumes the power in Con- 
gress to suspend the privilege of the writ of habeas corpus.**^^ 
Howe took the other view. In speaking of the first section 
he said: "This proceeds on the assumption that the Govern- 
ment has exercised no power with which it is not clothed, 
that it has only exerted power with which it is clothed, and 
this is to clothe the judicial department of the Government 
with power which it does not now possess, to order the dis- 
charge of these persons. . . This bill, in the first section, 
assuming that the prisoner is rightfully confined, and there- 
fore that he has no right to the writ of habeas corpus, pro- 
vides that he may apply to the court for an order, and not for 
a writ. . . '*^* The peculiar language of the third sec- 
tion did not escape him. "In the very same bill," he said,^ 
"in which you are trying to discharge prisoners by an order, 
you declare that it is the right of the President already, and 
shall continue to be his right, to suspend the writ of habeas 
corpus. You do not propose to confer that power upon him, 
but to recognize it as his. . . Now what is the meaning 
of the whole bill ? ... Is not that the effect of the whole 
act [bill], acknowledging the right of the President to sus- 
pend the writ of habeas corpus, which is the time-long remedy 
for persons restrained of their freedom contrary to law, and 
creating a new remedy which will discharge the prisoner in 
spite of the suspension of the writ of habeas corpus. . 
Now it does seem to me that either you ought to strike out 
the first two sections or the last."-^ Howe's argument is, as 
a whole, worthy of consideration. 

Cowan proposed a number of amendments to the third sec- 
tion which have a direct bearing on the fundamental problem. 
These amendments, agreed to in Committee of the Whole,, 
caused the section to assume this form : "That it is and shall 
be lawful for the President of the United States whenever,- 



^Olohe, 2d 8. 87tb Coog. p. 3386. 
^IWd. pp. 8861-8362. 
»/Md. p. 3862. 
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(Congress not being in session,) in his judgment, by reason 
of 'rebellion or invasion the public safety may require it/ to 
suspend by proclamation the privileges of the writ of habeas 
corpus in all cases of political offences throughout the United 
States or in any part thereof, until the meeting of G>ngress 
thereafter; and whenever and wherever the said writ, &c."** 
Howe demanded the yeas and nays, in the Senate, on the 
amendment inserting the words "Congress not being in ses- 
sion," and in reiterating his interpretation of the section re- 
marked: "The third section, as it stands in the bill, affirms 
what I believe to be the law of the land, that it is lawful for 
the President of the United States, whenever, in his judgment, 
by reason of rebellion or invasion, the public safety may re- 
quire it, to suspend the writ of habeas corpus. The effect of 
these amendments, taken altogether, is to declare that that 
may be lawful for the President, in a certain contingency, that 
IS to say in the absence of the Congfress of the United 
States. . . ''-^ The amendment was concurred in by a vote 
of 33 to 6.** This vote cannot, of course, be regarded as a definite 
expression of the sentiment of the Senate, for opponents of the 
bill might well, and doubtless did, vote for the amendment' in 
order to expedite the destruction of the bill. 

The Senate concurred in all Howe's amendments to the 
third section. Other amendments designed to perfect the bill 
or nullify it were offered, and debate was begun upon them 
when Chandler intervened with a very long speech on military 
mismanagement — a topic which he admitted was hardly rele- 
vant — for which he was afterwards rebuked on the ground 
that he divulged the proceedings of the Committee on the 
Conduct of the War.** It was the day before the end of the ses- 
sion. He talked until the evening recess came; he talked 
after the evening recess, and when he had at length concluded 
Wilson promptly moved that the Senate go into executive 
session.*' The success of Wilson's motion would mean, of 



*H^lol>€, 2d 8. 87th Cong. p. 8384. 

^md, p. 8886. 

"/Md. 

»md, pp. 8886-8892, 8401. 

»/Md. p. 8892. 
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course, the failure of the bill. Trumbull protested against the 
indirection of this method of getting rid of the bill — did not 
want it "to be overslaughtered in this way" — and demanded the 
yeas and nays on Wilson's motion. The result stood 25 for 
the executive session and 14 against it. The yeas were 
solidly Republican; the nays included five Republicans.'* The 
bill was decisively disposed of for the session. 

The thirty-seventh Congress, in its second session, made no 
positive advance toward a determination of the habeas cor- 
pus issue. The House, to be sure, committed itself upon the 
question. But the bill which embodied its decision, while 
logically an assertion of Congressional jurisdiction over the 
subject of suspension, was so phrased, in the vital third sec- 
tion, that it could be and was interpreted as leaving unasr- 
sailed the President's right to suspend. The Senate's dis- 
approval of the bill was obvious. Its vote of 33 to 6 in favor 
of inserting the words "Congress not being in session" if 
bona fide would go far to show that the Senate was a supporter 
of the President's initial claim. But its indirect though em- 
phatic rejection of the bill leaves the question of its attitude 
on the issue still open. Once again Congress drew back from 
positive action on the habeas corpus question. The Presi- 
dent's claim rightfully to suspend under certain circumstances 
went again unchallenged. 



»Gto1>e, 2d 8. 87th Cong. p. 3393. 

3 



[83] 



246 BULLETIN OF THE UNIVEBSITY CF WISOON8IN. 



CHAPTER IV. 

THE ACTION OF THE THIRD SESSION. 

The long-continued inaction of Congress came to an end 
March 3, 1863, with the passage of the Habeas Corpus Act of 
that date. Weeks before this, however, several Republican 
senators expressed the opinion that it was now too late for an 
assertion of exclusive Congressional jurisdiction over the 
matter. Lane of Indiana said, December 22, 1862: "Gentle- 
men speak of the President's usurpation of authority. The 
Constitution authorizes the suspension of the privilege of the 
writ of habeas corpus, without saying in express terms who 
shall exercise that authority. The President has done it. It 
is an accomplished fact and cannot be undone. Suppose we 
now say that, in our opinion, the authority is given to Con- 
gress, can we change his convictions of duty or control his 
actions? Such a course will only bring about a conflict of 
authority between Congress and the President, and weaken 
the power of both."^ A similar thought was developed by 
Collamer, January 9, 1863: "The Executive is just as much 
clothed with authority, and bound in duty when called on, to 
give construction to the Constitution in the execution of it 
as we are, and his decision is just as binding as ours . . . 
and it is not common courtesy for one department of this 
Government to say to another, 'We say the Constitution 
means so and so, and we are infallible.' The judiciary, when 
the question arises before them in the proper form, decide the 
Constitution in the particular suit, and that is all there is in 
their decision."* Collamer then drew the practical conclu- 



^Olohe, 3d 8. 37th Cong. p. 158. 
*n>id p. 247. 
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sion that Congress should treat the President's decision as 
settled by a body as competent as itself, and shape its legis- 
lation accordingly. It should not pass any bill in which the 
necessary implication was that the President's decision was in- 
correct. The President should not be asked to approve any 
such bill and thus "publish to the world that he has done that 
which he had no legal right to do."* 

Cowan expressed the same idea with more emphatic brevity, 
January 27 : "Now, whether this question of the habeas corpus 
has been decided right or wrong, it has gone by; let it 
go ... it has been decided; the decision has been acted 
upon ; and it is idle for us now to agitate ourselves and divide 
ourselves in its discussion when we can come to no conclusion, 
because we have no judicial power, we can make no decision 
that will be binding upon anybody."* 

The Democrats in Congress were by no means convinced 
that the question was settled. They opened the session with 
a vigorous and systematic onslaught upon Presidential sus- 
pension in which the tonic effect of the late elections and 
other manifestations of public opinion is apparent.*^ Their 
attack was, however, unaccompanied by any plan for positive 
legislation.* 

Republicans in House and Senate took up the question 
promptly and almost concurrently. December 8, 1862, Thad- 
deus Stevens, the aggressive and radical leader in the House, 
introduced a bill (House No. 591) "to indemnify the President 
and other persons for suspending the privilege of the writ of 
habeas corpus, and acts done in pursuance thereof; which was 



'Qlohe, 3d 8. 87th Cong. p. 247. 

•Ibid, p. 542. 

*8ee, e. g., Powell's jubilant reference to the elections, ibid, p. 83. 

*The character of the attack Is Indicated by the resolutions offered during 
the first few days of the session. In the House Cox offered a resolution con- 
demning extr^ordlnairy arrests, December 1 — the first day of the session. 
Globe, 3d 8. .«'th Cong. p. 2. The next day Powell Introduced a resolution 
in the Senate which was substftntlally Identical with Cox's. Ibid, p. 3. De- 
cember 1 Richardson made a motion in the House to secure information from 
the President concerning Illinois wrests. Ibid. The next day Powell sought 
similar information in the Senate concerning Kentucky arrests. Ibid. pp. 
8, 14. December 3 Senator Saulsbury introduced his much-debated resolu- 
tion for information touching two Delaware arrests. Ibid. pp. 4, 5. 
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read a first time."^ The bill in its curt directness is charac- 
teristic of its author. 

"Whereas, since the 4th day of March, 1861, the United 
States have been in an insurrectionary and rebellious condi- 
tion, and the public safety has required that the privilege of 
the writ of habeas corpus should be suspended; and whereas 
during that time the privilege of the said writ has been sev- 
eral times suspended by the President of the United States, 
and several arrests and imprisonments have taken place un- 
der and in consequence thereof ; and whereas there is not en- 
tire unanimity of opinion as to which branch of the Govern- 
ment possesses the constitutional power to declare such sus- 
pension : Therefore. 

'*Be it enactedy &c,, That all such suspensions, arrests and im- 
prisonments, by w^homsoever made or caused to be made, un- 
der the authority of the said President, shall be confirmed and 
made valid; and the said President, Secretaries, heads of De- 
partments, and all persons who have been concerned in mak- 
ing said arrests, or in doing or advising any such acts as 
aforesaid, are hereby indemnified and discharged in respect 
thereof, and all indictments, and information, action, suits, 
prosecutions, and proceedings whatsoever commenced, or to 
be commenced, against the said President, or any of the per- 
sons aforesaid in relation to the acts and matters aforesaid, 
or any of them, are hereby discharged and made void. 

"Sec. 2. And be it further enacted, That during the existence 
of this rebellion the President shall be, and is hereby, in- 
vested with authority to declare the suspension of the privi- 
lege of the writ of habeas corpus, at such times, and in such 
places, and with regard to such persons, as in his judgment the 
public safety may require."** 

The bill was obviously designed — it was in truth its main 
purpose — to void or prevent the bringing of civil or criminal 
suits against the President or any person acting under his au- 
thority for acts which would in the normal course of af- 
fairs be illegal. The danger was not altogether prospective. 



^Qlohe, Sd S. 37th Cong. p. 20. 
•Ihid. p. 529. 
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In the spring of 1862 Simon Cameron, late Secretary of War, 
had been arrested at the suit of Pierce Butler for "trespass 
vi et armis, assault and battery, and false imprisonment," and 
Secretary Welles had been exposed to similar reprisals.* It 
was even to be feared that Abraham Lincoln might suffer 
greater humiliation. Colfax said, December 8, 1862: **We 
have either to vindicate him [the President] as now proposed 
or leave him to be persecuted as soon as he retires from office 
by those whom he arrested."*® Thaddeus Stevens went even 
further: "If there be a remedy for these false imprisonments 
it may extend to indictments as well as to civil suits, and how 
is the Government to indemnify the President for two years' 
imprisonment in the penitentiary?"** 

The Stevens bill lacked the ambiguity which had character- 
ized nearly all the preceding habeas corpus measures. It un- 
equivocally granted the President authority to suspend: it 
did not declare that the President **is authorized to suspend," 
but enacted that he **shall be and is hereby" authorized to sus- 
pend. And yet, did the bill implicitly condemn the Presi- 
dent's claim to suspend on his own authority? Thirty-seven 
minority members of the House in a formal protest asserted 
that the bill "purports to indemnify the President and all act- 
ing under his authority for acts admitted to be wrongful."** 
Several members of the Senate and other members of the House, 
Republican and Democratic, interpreted the bill in a similar way.*' 



*Olo5e« 8d 8. 37tb Cong. pp. 165-166 ; 116 Waf Records, pp. 505-4S09 ; aiobe, 
2d 8. 37tta Cong. pp. 1768. 8245. Cowan Intimated In 1866 that tbe Habea» 
Corpus Act was orlflrlnally framed to protect an intimate friend of the President. 
Globe, 1st 8. 80th Cong. p. 2021. 

^•Ololte, 8d 8. 87th Cong. p. 21. 

"/MA p. 22, Cf. Horace Binney's opinion In his letter of May 17, 1862, to 
Francis Lieber: "But without the Habeas Corpus clause it [the power to in- 
demnify] wonld not belong to the Federal government at all. With that clause, 
taoweTer. If Congress has the power of suspension, and not the President, why 
doei not tbe roffAoMMo cover the whole wrong, for the President's protection? 
It strikes me that this matter ought not to be neglected by the President's 
friends in the two houses, while they are the majority ... I should be 
sorry to see the President come^to grief between a bitter judiciary and a bitter 
inry." C. C. Binney's Binney, pp. 855-^56. 

uQlobe, 3d 8. 87th Cong. p. 166. 

''In the Senate^ Collamer «Md. p. 248), Saulsbury (ihid, p. 543). and Mc- 
Dongftll (ibid. p. 648). In the House, May (ibid, p. 1060), Walker (IMcf. 
p. 1086), Tevnan i0id,) and 8tiles (ibid. p. 1087). 

[87] 



260 BULLETIN OF THE UNIVEESITY OF WISCONSIN. 

01in*s statement in the House is at least a tribute to the influence 
of Thaddeus Stevens: "In my judgment, sir — ^which may not 
be worth much — the bill is unnecessary. I hold that the 
President had the authority by law, and was the proper 
tribunal, to exercise all the powers that he has exercised in 
suspending the writ of habeas corpus; nevertheless I concur 
with my friend from Pennsylvania that a bill of this character 
is proper under the circumstances.'*** 

Stevens's interpretation of his own measure must be given 
a great amount of weight: "I have not confessed the ill^[al- 
ity of these acts, for this reason: the Attorney General of 
the United States and the Administration have held that the 
President had, without such a bill, full power; and if he had 
the power to order all these acts, then there is no remedy for 
anybody. A remedy exists only where there is a wrong. If 
the President had the right to suspend the writ of habeas 
corpus, and under that these results took place, I should like 
to know who had the right of action against him? There can 
be no such thing. If there be a remedy for these false im- 
prisonments it may extend to indictments as well as to civil 
suits, and how is the Government to indemnify the President 
for two years* imprisonment in the penitentiary? What kind 
of indemnity is the Government to afford to men thus prose- 
cuted under these laws? But, sir, if the President was right 
in supposing that he had the authority to suspend the privi- 
lege of the writ of habeas corpus, I admit with my friend from 
New York [Mr. Olin] that there would be no necessity for 
this bill. But then it would do no harm, it would confer no 
additional power, it would do only what could be done 
before. But I have recited that there is doubt on that sub- 
ject. . . I do doubt the authority of the President of the 
United States to suspend the privilege of the writ of habeas cor- 
pus except when there is an absolute necessity for him to have 
that power, or an emergency when Congress is not in ses- 
sion."*"^ The last is a significant concession from a great 
stickler for Congressional "sovereignty."** 



^*OloJ>e, 3d S. 37th Cong. pp. 20-21. 

"Ihid. p. 22. 

"/bid. 

[38] 



8ELLEBT LINCOLN^S SUSPENSION OF HABEAS CORPUS. 251 

Stevens introduced his bill December 8. He proposed that 
it should be postponed for three days and that it should 
be made a special order and continue such until disposed 
of. He encountered, however, the exigent opposition of 
Vallandigham, and thereupon peremptorily withdrew his 
motion to postpone, asked that the bill be put upon its pas- 
sage, and moved the previous question. A brief but warm 
wrangle over procedure ensued, but Stevens's domination of 
the majority was so firm that the bill, although still un- 
printed, was rushed through the various parliamentary stages 
and passed by a vote of 90 to 45. It was the most expediti- 
ous passage that a habeas corpus bill ever had during the 
civil war.*^ Two weeks later, when the Republicans had had 
an opportunity to reflect upon their precipitation, Pendleton 
submitted the protest of the thirty-seven minority members 
against the bill and the manner of its passage. On Stevens's 
motion the resolution of protest was laid upon the table, 75 
to 41.i» 

The Senate received the bill December 9 and referred it to 
the Judiciary Committee, of which Trumbull was still chair- 
man.^* 

Trumbull's enduring interest in a solution of the habeas 
corpus problem was exhibited later in the same day. The 
debates on Saulsbury's resolution concerning the Delaware 
arrests were beginning to unfold their length. Trumbull in- 
terrupted their progress for a moment to announce that he 
would move to lay the resolution upon the table and to take 
up House Bill No. 362 — "a practical question."^® December 
10 the Senate, on his initiative, took up the bill and ordered 
it printed with a view to its further consideration." Debate 
upon it began December 16.^* 

The ambiguity of the third section of House Bill No. 362 
had been demonstrated to the Senate in the session of 1861- 



"Glohe, 3d 8. 37th Cong. pp. 14, 20-22. 
^IHd. pp. 165-166. 



»/M<i. pp. 26, 26. 
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18G2.^* No senator alluded to it in the session of 1862-63. 
Every one who discussed the bill took it for granted that the 
bill, with its "That it is and shall be lawful for the Presi- 
dent to suspend . . . '* meant Congressional au- 
thorization to suspend. Field's statement may be given as 
fairly typical. There were, he said, two objections to the 
third section: ''The first is, it takes for granted that the 
power of suspending the privilege of the writ of habeas corpus 
is conferred by the Constitution upon Congress alone; and 
then it proposes that Congress should delegate to the Presi- 
dent, not only the power of suspending the writ, but also of 
determining whether the exigency has arisen which would 
justify such a suspension ... I hold that the Consti- 
tution of the United States confers upon the President, and 
not upon Congress, the power of suspending the privilege of 
the writ of habeas eorpns: but if mistaken in this, I hold that 
Congress has no authority to delegate to the President the 
exercise of such a power.''" Collamer went even further, and 
asserted that the bill was a condemnation of Presidential sus- 
pension : **It goes on the ground that anything he [the 
President] has done by way of imprisoning these people is 
not in the least altered by his suspension of the habeas Corpus; 
that is to say, *vve are right about the construction of the sus- 
pension of the habeas corpus act [clause of the Constitution], 
and you are wrong.' "" It is at least curious that Howe did 
not remind the Senate of the other interpretation of the 
third section of the bill. 

Collamer was dissatisfied with House Bill No. 362 because 
it seemed to him to reflect upon the President's claim to sus- 
pend. House Bill No. 591 — Stevens's bill — was equally ob- 
jectionable to him because it was, he feared, beyond the com- 
petence of Congress, which did not possess "the omnipotent 
powers of Parliament." If it was to be apprehended that the 



*« See chapter III, above. 

"Globe, 3d 8. 37th Cong., p. 21«. 

*^ Ibid. p. 247. Bee also gtatements of Senators Powell {Olobe, 3d S. 
.37th Cong. p. 111). I^ne of Indiana (ibid. p. 157). Wright (ibid, p. 200). 
Ten Byck (ihid. p. 274), Tmmbull (ibid. pp. 1000, 1002) and Doollttltt 
(ibid. p. 1002). In the Houae, Wycllffe vlgoroualy anerted, with anlmad- 
Terelons, that the bill was declaratory. Ibid. p. 1105. 
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courts might consider the President's suspension an exercise 
of unfounded authority it would be, in his opinion, unwise to 
attempt to smother up the unconstitutionality by passing an 
act whose constitutionality would be questionable.** He did 
not confine himself to destructive criticism. His remarks 
were in fact prefaced by the introduction of a bill (Senate No, 
457) embodying his views." The bill was referred to the 
Committee on the Judiciary and on Sumner's motion was or- 
dered to be printed." 

Collamer's words made such an impression upon the Judi- 
ciary Committee that it reported a bill, substantially the same 
as his,*^ January 15, 18G3, as a substitute for Stevens's Bill No. 
591, which had lain dormant in the pigeon-holes of the com- 
mittee ever since its reference early in December.*® The first 
section of the substitute provided for the transfer of suits be- 
gun in a State court for trespasses or wrongs done or com- 
mitted under the authority or color of authority of the Presi- 
dent to the United States Circuit Court. The second section 
provided that, even if judgment should be given against the 
defendant or respondent, yet, should it appear to the court 
that the defendant or respondent had reasonable or probable 
cause for doing what he did. or had acted in good faith, no ex- 
ecution should issue or further proceeding be had until after 
the adjournment of the then next ensuing session of Con- 
gress. The third section authorized the carrying of a case in 
which final judgment had been rendered by the Circuit Court 
to the Supreme Court, and the fourth fixed a period beyond which 
suits could not be brought.'^ 

In recommending the measure which his committee had re- 
ported Trumbull took pains to point out that it did not reflect 
upon the legitimacy of Presidential suspension: "I will 
say . . . that this bill does not depend at all upon the 
power of the President to suspend the writ of habeas corpus. 
Whether he has the power or not, this bill would be necessary 

**Glolte, 8d 8. 87th Cong. pp. 247-248. 

"Jannarj 9, 1868. SnbstaDce of bUl Is given, ihid, pp. 248-249. 

"/Hd. p. 249. 

•/Md. pp. 821, 586, 589, 541. 

^nUL p. 821. 

"Text, IMf. p. 529. 
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and it would be just as necessary if he had the power to sus- 
pend it as it would be if he had not; because the suspension 
of the writ of habeas corpus does not of itself justify the arrest 
of anybody. . . So, if the writ of habeas corpus was sus- 
pended by act of Congress with the concurrence of the Presi- 
dent, both acting together, there would be the same necessity 
for this act to protect the officers, in case, acting from prob- 
able cause and in good faith, they had wrongfully made ar- 
rests."'*^ 

The discussion of the Judiciary Committee's substitute for 
Stevens's bill was animated, but it was begun and ended on 
the same day, January 27, 18G3. The substitute underwent 
a variety of amendments, of which one offered by Cowan is 
noteworthy. It provided that the judge might interfere be- 
fore judgment had been rendered, that is, that whenever in the 
course of the trial it was discovered that there was probable 
cause for making the arrest, the judge should charge the jury 
to that effect and tell it that that was a defence to the action 
and no judgment should ever be rendered." Another and 
most important amendment was added at the instance of Sher- 
man, to the effect that political prisoners arrested in peaceful 
States should have a hearing before the courts within thirty 
days, provided they were not persons subject to the articles 
of war.^* The bill, as amended, was passed as a substitute 
for Stevens's bill by the handsome and almost suspicious ma- 
jority of 33 to 7.'* Its title was changed to the colorless "An 



"Globe, 3d S. 37th Cong. p. 534. Trumbuirs explanation does not seem conclu- 
sive. The Democrats, in this session, harped much upon the argument that sus- 
pension does not of itself authorize extraordinary arrest. Collamer, the father 
of the bill recommended by Trumbull, held the opposite view. In introducing 
Senate Bill No. 457, he said: "What did the Executive need to do for these 
periods of extremity? What was wanted? It was this: that he might. If 
the privilege of that writ was suspended, arrest people who had not com- 
mitted crimes, and hold them to prevent their committing crimes that wonld 
put the nation in Jeopardy. If he was only to arrest those people who had 
committed crimes, he could do that without having the writ of habeas cor- 
pus suspended at all." Ibid. p. 247. Cf. his Bt»tement on the aulMititate 
bill, ibid. p. 550. 

**Ibid. p. 554. This amendment became section 2 of the substitute. 

»Ibid. Text of the bill is given below, pp. 271-274. 



[42] 



SELLEBY — Lincoln's suspension of habeas corptts. 255 

act to regulate judicial proceedings in certain cases therein 
mentioned.'*^® 

The emasculation of the title of the Senate's substitute, and 
the absence from it of anything corresponding to that clause 
of the Indemnity Bill which invested the President with 
authority to suspend, are not to be taken as evidence that the 
Senate was agreed that the question of the legitimacy of 
Presidential suspension was an idle one. That question was 
still to be dealt with by the Senate in the pending House 
Bill No. 362.'^ For the Senate's bill, just passed, was particularly 
concerned with those responsible for extraordinary arrests, 
while Bill No. 362 was devoted almost exclusively to the 
political prisoners themselves. The passage of the Senate's 
substitute for Stevens's bill did not interrupt proceedings upon 
the latter measure. 

The debate upon House Bill No. 362, which had been taken 
up by the Senate December 10, 1862, did not become brisk 
until February. Up to that time it had been conducted in a 
leisurely fashion through set speeches made at irregular in- 
tervals, and presenting the customary arguments.*'*® It was 
Trumbull — the man above all who is responsible for the 
Habeas Corpus Act of 1863 — who gave life to the debate, 
February 19, by offering a substitute amendment to the bill. 
Trumbull's amendment was largely a recast of the bill, the 
third section alone undergoing grave alteration. The order 
of the sections was also changed, the third section of the 
House bill becoming the first section of the substitute.^* 
Thus the first section of the substitute dealt with the suspen- 
sion of the privilege of the writ, while the second and third 



^Olobe, 3d S. 87th Con^. p. 554. VAllandlgbam had tried on the day of the 
passage of Stevens'B bill "to Indemnify the president and other persons*' by the 
House to have the title reflect more obviously upon the legitimacy of Presidential 
saBpension by the addition of the words "«nd to empower the President to 
suspend the priyilege of the writ of habeas corpus throughout the United 
States." He failed, of course. Ibid. pp. 20-21. 

*'It was really involyed in Sherman's eleventh-hour amendment, but the 
point can best be considered in the last chapter of this essay. 

** Field's elaboration of the argument that unless the President can sus- 
pend the yirtue of suspension Is lost. Is very clever. Ibid. pp. 218-219. 

"Text of the substitute amendment, ibid. pp. 1090-1091. fi'or Trumbull's 
categorical statement of the changes he has made, see ibid. p. 1092. 
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sections provided for the liberation of political prisoners under 
conditions. 

The first section of the substitute is the one with which this 
essay has particularly to do. It provided **That, during the 
present rebellion, the President of the United States, when- 
ever in his judgment the public safety may require it, is 
authorized to suspend, by proclamation, the privilege [s] of 
the writ of habeas corpus, in all cases of political offences, 
throughout the United States, or any part thereof. . . " 

There are important differences between this section and 
the third section of the House bill. Trumbull, in explaining 
the differences, summed them up thus: "The House bill lim- 
ited the suspension until Congress should meet. The sub- 
stitute I propose authorizes the suspension wherever the Pres- 
ident, by proclamation, shall declare the writ suspended, so 
long as the proclamation continues in force and the rebellion 
exists."*^ Another important difference he did not allude to. 
It is fundamental. 

What is the meaning of the words ''Be it enacted . . . 
That, during the present rebellion, the President ... is au- 
thorized to suspend . . . ?" The phrasing differs from the 
outspoken '*And he it further enacted, That . . . the Presi- 
dent shall be, and is hereby invested wth authority to declare the 
suspension . . . *' of House Bill No. 591 and from the cor- 
responding ''And be it further enacted. That it is, and shall be 
lawful for the President ... to suspend . . . " of 
House Bill No. 362. Trumbull, who wrote the clause, said 
that it meant Congressional authorization: "The substitute 
I propose authorizes the suspension . . . ;"** and that the 
section might be so interpreted everyone who expressed his 
views on the point agreed.** And yet, if Trumbull meant the 
bill to authorize suspension, why did he couch the clause in 
such unusual language — be it enacted that the President is 
authorized to suspend? Doolittle — not Trumbull — was the 



«OJo6r, .3d R. .37th Cong. p. 1002. 

«See ihhi. pp. KW.S, 1004. 11. 'S«, 11S.3, 11S7. 1U04. 1205 for utafementi of 
Carllle, Bayard. Powell, Richardson, Howard. Haulsbury and Collamer, re- 
tpectlvely. 
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first to draw attention to the significance of the phraseology: 
"Mr. President, the exposition given by my honorable friend 
from Illinois of this bill is very complete, although there is 
one suggestion that escaped him which I beg leave to occupy 
the attention of the Senate long enough to present. It is 
this: the first section of his substitute is so drawn that it 
does not assume of itself that the Congress of the United 
States clothes the Executive with power to suspend the writ. 
It does not assume to determine whether his authority to 
suspend the writ in cases of invasion or insurrection is derived 
from the act of Congress which we now pass, or is derived 
from the Constitution. ... It does not assume to say 
that 'the President is hereby authorized to do itf and there- 
fore those persons who conscientiously maintain that under 
the Constitution the President is clothed with power without 
any legislation of Congress, can vote for this section upon the 
ground that this section is merely declaratory of a power 
which inheres in him under the Constitution itself; and those 
who maintain that it is to be derived from an act of Congress 
can sustain this section upon the ground that it is an enacting 
clause which gives him the power."" Trumbull himself con- 
ceded the "double" interpretation: "If ever there was an 
occasion to suspend the writ of habeas corpus in case of re- 
bellion, surely that occasion exists now ; and I am for giving 
that authority, for settling this mooted question, for it exists 
somewhere, either in the Executive or Congress, one or the 
other; and those of us who believe that Congress possesses 
the power can vote for the bill granting it ; and those who be- 
lieve the Executive has it, it seems to me, cannot object to the 
declaratory act at any rate.** Bayard spoke somewhat sharply 
of the "avowal of the design to pass a law for the pur- 
pose of leaving it so ambiguous that men of different minds 
may unite in its passage,"*'^ but although the avowal was new, 
still the chief difference between this clause of the bill and the 
corresponding clauses of its predecessors was not the am- 
biguity, but the cleverness, the perfection, so to say, of the 



^Olohe, 8d 8. 87th Cong. p. 1092. See alBo pp. 1093, 1104. 
**I1M. p. 1186. 
«/Md. p. 1094. 
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ambiguity. The designed and confessed ambiguity of the 
clause is indubitable, and it is impossible to maintain that 
those who voted for the bill thereby condemned Presidential 
suspension as illegitimate.*® 

Trumbuirs conviction that the "mooted question" should 
be settled was shared by partisans of Presidential suspension. 
Howard, for example, who ultimately voted for the bill, said 
emphatically: "But, sir. if I vote for any measure purport- 
ing to give to the President of the United States a modified 
authority to suspend ... I shall do so, as the lawyers 
say, protcstando, I shall do it under a protest that the Presi- 
dent of the United States, upon a fair construction of the 
Constitution, is already vested by the instrument with full 
authority to suspend. . . I am anxious to avoid, if we 
can avoid, the setting of a precedent which shall in the future 
look even to a divesting of the power of the Executive of this 
important authority. Still, I may, as I have observed, be in- 
duced to yield my opinions for the purpose of conciliation and 
harmony, and to vote for some measure that may be thought 
to quiet alarm, however unfounded the alarm may be."*^ 
Doolittle's amplification of this last thought is admirable: 
"Mr. President, my opinion is this : whether the power is de- 
rived from the Constitution or derived from the act of Con- 
gress to suspend the writ, it is the best policy to have it de- 
clared by Congress that the power exists either under the Con- 
stitution or under the act of Congress. . . We know very 
well that the people of the United States are so familiar with 
these terms, *be it enacted,* which are used in the passage ot 
laws by their representatives, whom they have chosen, who 
speak their own voice, who legislate for them, who declare 
the popular will, which, as our ancestors maintained, is to 
them the voice of God, that they submit to an enactment, 



** This was asserted by Bayard and Saulsbury, for example. Olohe, 3d 8. 
87th Cong. pp. 1094, 1204. 

^"^Ihid. p. 1187. Cf. George Bancroft's interesting idea of the value of sucli 
a precedent, in his letter to Lincoln, February, 1803 : "For one. though I think 
yonr position perfectly safe without it, I hope Congress will pass some bill, 
alike for your protection in the present case and for our security, should the 
nation ever suffer itself to elect a ticket like that of Breckinridge and Lane.*' 
Nicolay and Hay, vol. VIII, p. 36, footnote. 
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passed by their representatives, commencing *be it enacted/ 
as the Israelites of old would submit to a *thus saith the Lord/ 
But, sir, when a thing is assumed to be done by the order of 
any one individual, the Secretary of War or the President, 
their jealousy of despotic power exercised by an individual is 
such, that although he may be acting within his clear con- 
stitutional power, the people, perhaps, are less likely to 
acquiesce in an order of the War Department or an order of 
the President than they are to acquiesce in an enactment of 
Congress/'*® 

The propositions embodied in the last two sections of 
Trumbull's substitute bill were not looked upon with un- 
mixed favor by the majority of the Republicans. There was 
a feeling that political prisoners might secure their liberation 
too quickly for the good of the country.** February 23, when 
the passage of the bill seemed imminent, Collamer intervened 
and made a strong and determined attack upon the second and 
third sections : "The first section authorizes the President to 
suspend the habeas corpus: [A little later he employed this 
phraseology: "You authorize or declare, if you choose to 
use that word, that the President has the power to suspend the 
habeas corpus''] ; which, I take it, if it means anything, means 
that he may hold persons in prison, in arrest, without being 
interfered with by any attempt of the courts to set them at 
liberty. . . After thus authorizing him to suspend the 
habeas corpus, the second section goes on to provide that the 
persons who are arrested and imprisoned shall be brought 
before the courts, and, if not indicted, discharged. The third 
section provides that they may be brought before a judge at 
any time after twenty days. . . This seems to imply that 
nobody is to be arrested unless they are persons guilty of 
some crime for which they can be indicted. . . It seems 
to me that the second and third sections are utterly incon- 
sistent with the first. The first section authorizes the sus- 



«• Globe, 8d 8. 87th CoDg. p. 1092. 

^Tbis w%e expressed by Wilson, January 9, 1863, apropos of House Bill 
No. 862: **I do not know that I have any anxiety to try these prisoners . . 
and I want them tried in the manner in which the Goyemment sees fit to do 
It" nid, p. 204. 
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pension of habeas corpus, so that the courts and judges can- 
not relieve the man; the second and third sections provide 
that they shall relieve the man."*® The mantle worn by 
Howe on a similar occasion in the second session seems now 
to have rested on Collamer's shoulders.** 

Trumbull used all his skill of argument and persuasion to 
meet this attack, pointed out that no one could be liberated 
except on conditions, and asked Collamer if he wanted the 
writ suspended forever.^^ Collamer pushed the attack home, 
and his motion to strike out the last two sections would have 
succeeded had not the Democrats and Unionists rallied to the 
assistance of Trumbull. The motion failed by the close vote 
of 18 to 20. Sixteen of the 18 were Republicans; the other 
two, Wall and Willey. subsequently voted against the bill. 
Only nine of the 20 were Republicans." 

The substitute bill, fortified by a number of minor amend- 
ments,** was finally passed, Februar}' 23, 1863, by a practically 
party vote of 24 to 13, Hicks, usually an Administration man, 
being the only non-Republican to vote for it and Lane of 
Indiana the only Republican to vote against it." The title 
of the bill was amended to read, "An act to provide for sus- 
pending the privilege of the writ of habeas corpus, for the dis- 
charge of State prisoners and others, and to authorize taking 
bail in certain cases.''=^* The bill— House Bill No. 362 as 
amended by the Senate — was returned to the House February 
24.*" It did not, however, become the subject of direct action 
in the House, but was considered only so far as it was em- 



^GJobe, 3d S. 37th ConR. pp. 1205-1206. 

•' See above, p. 243. 

^^Gfohe, 3d S. 37th Cong. pp. 120(^-1207. 

•*Ihid. p. 1207. 

B«The chief change In the first section was the elision of *'by proclamatfon." 
See text of bill as passed, l»elow. pp. 274-277. 

»*YEA8 — Anthony. Chandler, Clark, Doollttle. Fesaenden, Foot, Foater, 
Crrimes, Harlan, Harris, Hicks, Howe, King, Lane of Kansas, Morrill, Poai«- 
roy, Sumner, Ten Eyck, Trumbull, Wade, Wilkinson, Wilmot, and Wllaon of 
Massachusetts. 

NAYS — Carlile, Henderson, Kennedy. Lane of Indiana, Latham, Powol!. 
Rice. Richardson, Saulsbury, Turple, Wall, Wllley, and Wilson of MUwoorl. 
IhUl. p. 1208. 

•• Ibid. For text of bill see below, pp. 274-277. 

" Thid. p. 1249. 
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bodied in a Committee of Conference bill framed to reconcile 
the conflicting views of the two chambers upon House Bill 
No. 591. 

The Senate's substitute for Stevens's House Bill No. 691 
had been announced to the House January 28, 1863 — ^the day 
after its passage by the Senate — and was taken from the 
Speaker's table February 12.** It received a brief and charac- 
teristic greeting from Stevens: "I hope that we shall non- 
concur and refer the matter to a committee of conference."" 
The measure was debated from time to time in a rambling 
discussion in which the Democrats did most of the talking 
and thrashed the old wheatless straw. Stevens closed the 
debate, February 19, by asking the House to non-concur. 
.The House non-concurred, 114 to 35, and appointed its com- 
mittee members.^® They were Stevens, Bingham and Pendle- 
ton. The Senate members of the committee were Trumbull, 
Collamer and Willey.*^ All save Willey had been prominent 
in habeas corpus debates. 

The report of the Committee of Conference was presented 
to the House February 27.®* After considerable wrangling 
it was agreed that Saturday evening, February 28, should be 
given over to general debate and that the vote should be 
taken Monday, March 2.®' The opportunity to make "cam- 
paign" speeches was so tempting that the evening of Febru- 
ary 28 passed without any discussion of the bill. March 2, 
about one o'clock P. M., the report of the Committee of Con- 
ference was agreed to, 99 to 44.®* The fight was obviously 
left for the Senate. 

Immediately after the reading of the House message an- 
nouncing the acceptance of the report of the committee 
Trumbull submitted the report to the Senate.*' He explained, 
not without a trace of disingenuousness, the make-up of the 



•Glohe, Sd S. 87th Cong. pp. 672, 916. 
^Ihid, p. 916. 
•Ibid, p. HOT. 
Ibid, p. 1119. 
•TUd, p. 1854. 
*Ibtd, p. 1869. 
^Ibid. p. 1479. 
»JW<f. p. 1485. M 
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Conference bill.** "I will state," he said, in his introductory 
remarks, "for the information of the Senate, that the report 
embraces nothing but the subject matter of the bill which 
passed the House of Representatives [Bill No. 591], and the 
amendments which passed the Senate."^^ A comparison of 
texts shows that the Conference measure was practically a 
fusion of the Senate's substitutes for House bills 362 and 
691.*® Sections one, two and three of the Conference bill — 
the Habeas Corpus Act of March 3, 1863 — are almost an exact 
copy of the three sections of the former, and in the order 
named;®* sections five, six and seven are identical with sec- 
tions one, three and four of the latter. Section four of the 
Conference bill differs in phraseology from section two of the 
Senate's substitute for 591 but its practical effect is much the 
same. 

The report of the Committee of Conference was received by 
the opposition senators with marked signs of disapproval. 
They resorted to confessed filibusterism to prevent its ac- 
ceptance. By this means they delayed action until close to 
five o'clock A. M. of the last night of the session, and it was 
only by virtue of what under the circumstances may be called 
legitimate jockeying — to which the presiding officer. Senator 
Pomeroy, lent naive aid — that the majority secured the con- 
currence of the Senate in the report.^® The next morning the 
opposition senators protested against the tactics used against 
them and desired to have an opportunity to move to recon- 
sider the vote. Doolittle suggested that the vote on the 
motion to send to the House for the report should be con- 
sidered a test one, and therefore asked the yeas and navs.^* 



»aio}}e, 3d 8. 37th CoDg. pp. 1436-1437. 

«/W(l. p. 1436. 

* See Appendices, below. 

••The ODly change in Uie first secUon is the omission of a tautological "or."" 

^Qlohe, 8d S. 37th Cong. pp. 1460-1477. The tactics employed were derer. 
After considerable maneuvering around motions of yarious kinds, Fessenden 
called for the yeas and nays on a motion to adjourn. The Yote was yeas 4^ 
nays 33. Immediately the presiding officer said: 'The question is on concur- 
ring In the report of the committee of conference. Those in fayor of concurring 
in the report will say 'aye/ those opposed 'no.* The ayes have It. It is a Tote. 
The report is concurred in.*' Then Trumbull : '*I move that the Senate now 
proceed to the consideration of House bill No. 599." — Protests. /Mtf. p. 1477. 

"/Wd. pp. 1489-1404. 
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It would seem that the vote was so regarded. At any rate 
the alignment of the senators on the vote was what might 
have been predicted by one familiar with the previous votes 
on the habeas corpus question. The vote stood 13 to 25.^' 
So the return of the report was not requested. The bill was 
signed by the President the same day, and bears the title "An 
Act relating to Habeas Corpus, and regulating Judicial Pro- 
ceedings in certain cases."^* 



"YEAS- Bayardt CarlUe, Davis, Henderson, Latbam, Nesmlth, Powell, Eles^ 
Bieliardsoii, Saulsbury, Tnrple, WUlej, and Wilson of MlssourL 

NAYS- Anthony, Chandler, Clark, Dixon, DooUttle, Foster, Grimes, Harlan, 
Harris, Hicks, Howard, Howe, Kln^, Lane of Indiana, Lane of Kansas, Morrill, 
Pomeroy, Sherman, Somner, Ten Byck, Trumbull, Wade, Wilkinson, Wilmot 
and Wilson of Massachusetts. Olohe, 8d 8. 87th Cong. p. 1494. 

^UM. Appendix, p. 217. For text, see below, pp. 278-283. 
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CHAPTER V. 
CONCLUSIONS. 

It is now possible to draw some definite conclusions as to 
the nature of the precedent made by Congress in the years 
1861-1863. 

Congress did not, by passing the act of March 3, 1863, de- 
clare by implication or otherwise the illegality of Presi- 
dential suspension. The authors or sponsors of the bills 
which were ultimately merged into the act were careful to 
assert — and the bills themselves bear out the assertion — ^that 
the question of the rightfulness of the President's action was 
not at issue. The first section of the act, in phraseology 
which is almost unique, although it has been little remarked, 
enacts "That, during the present rebellion, the President . . . 
whenever, in his judgment, the public safety may require it, is 
authorized to suspend. . . And whenever and wherever the 
said privilege shall be suspended, as aforesaid, no military or 
other officer shall be compelled ... to return the body 
of any person or persons detained by him by authority of the 
President; but upon the certificate, under oath, of the officer 
. that such person is detained by him as a prisoner 
under authority of the President, further proceedings . . . 
shall be suspended ... so long as said suspension by the 
President shall remain in force, and said rebellion continue."^ 
This phraseology is not accidental ; it is the product of a pro- 
longed process of refinement, commencing July 6, 1861, in 
which the dominating motive was unquestionably a desire not 
to deny the President's right to suspend. The long acquies- 
cence of Congress in the President's suspension of the privi- 
lege of the writ coupled with its formal enactment in the 



*■ Italics are not In the original. No reference waa made, in anj of the de- 
hates, to the poealhle significance of the words "daring the p r es en t rsheUIoBu*' 
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Habeas Corpus Act that the President is authorized to sus- 
pend were, in truth, recognition by Congress of the Presi- 
dent's right to suspend.* 

On the other hand. Congress, in passing the act, asserted 
its right to take control of the suspension of the privilege of 
the writ. If the first section was a recognition by Congress 
of the legality of Presidential suspension, the remainder of 
the act' was an assertion of the jurisdiction of Congress over 
the matter of habeas corpus suspension.* It is not possible 
to entertain the theory that Congress, by the act, "simply 
meant to declare what the measure of authority was in the 
President under the Constitution and independent of the act."* 
Doolittle told the naked truth when he admitted that, "taking 
the whole thing together," the act provided for "a modified 
suspension of the writ of habeas corpus.**^ 

The action of Congress, the only possible competitor of the 
President, in recognizing his right to suspend, and in the same 
act assuming control of the suspension, perplexed some of the 
champions of the President's exclusive right to suspend. 
Horace Binney, the most redoubtable of these, said in a letter 
to a friend: "As to the Habeas Corpus, I will continue to 
think about it, as I have done. One of my difficulties is that 
Congress have bed— d the subject by their Act, having first, 
in new and unusual language for an Act of Congress, asserted 
or declared the President's right in the strongest and most ex- 



•Cf. Secretary Chasers statement of September 15, 1863: *'You, Mr. Pres- 
ident, have believed that you have the power to suspend the writ of habeas 
ewrput without being authorized by Congress, and in some cases have acted on 
this belief. After much consideration I have come to the conclusion that your 
opinion and action are sanctioned by the constitution. Whatever doubt there 
may have been as to your power to suspend the writ, it has been removed by 
express legislation. The act of 3d March last, approved by you, authorizes 
yon to suspend the writ in any case during the existing rebellion, when in 
your judgment the public safety may require It.*' Warden's Chase, p. 645. 

•As already shown, the first section itself may be interpreted as authorizing 
Bospension by the President. See above, p. 250. See also below, pp. 266-207, 
footnote. 

*It should be clear to the reader that the evidence presented In this essay 
Is not believed to affect the right, but only the exclusive right, of Congress to 
suspend. Cf. Dunning, Essays on the Civil War and Reconstruction, pp. 42-43. 

•Conjectural interpretation of Howe, February 10, 1863. Olole, 3d S. 37th 
Cong., p. 1093. 

•/Md. p. 1207. Cf. ex parte Milligan, 4 WaUace, p. 4. 
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plicit terms, and then proceeded to regulate partially his pro- 
ceedings, as if the power was their own. If I could make an 
argument to justify this, I should already have tried it/'^ In 
spite of this natural perplexity of a lawyer — a great lawyer — 
it must be said that the solution of the habeas corpus prob- 
lem offered by the act of March 3, 1863, was practical and was 
well-fitted to the exigencies of rebellion or invasion and to the 
susceptibilities of a self-governing people. It was in accord 
with President Lincoln's initial opinion, wherein he had not 
claimed an exclusive right to suspend;* it satisfied the general 
plea of Henry Wilson, who had introduced the first habeas 
corpus measure. In his fiery speech of February 21, 1863, 
Wilson said: "My judgment tells me that the President of 
the United States has the power in time of insurrection or re- 
bellion to suspend the writ of habeas corpus. The power by 
the Constitution is confided to the Government, to the Presi- 
dent or Congress, or both. If there is no law upon the stat- 
ute-book, and insurrection or revolution is sweeping over the 
land, and Congress is not in session, has not the President of 
the United States, in an hour like that, the power to suspend 
the writ of habeas corpus? If he has not that power, he ought 
to have it."' Finally it may be recalled, even at the risk of a 
petitio principii, that this solution satisfied a majority of each 
House of Congress and received the approval of the President, 
March 3, 1863. 

The importance of the precedent made in 1861-1863 is ob- 
vious. It is, from the de facto standpoint, the strongest prece- 
dent there is. The privilege of the writ of habeas corpus 
had never been suspended, since the Constitution went into 
force, until 18G1.*® Constitutional theory and legal precedent 



^C. C. Binney's Binnetf, pp. 388-889. 

""Now it is insisted that Con/^ess, and not the executive, is Tested with 
this power. But the Constitution is silent as to which or who is to exercise 
the power, and as the provision was plainly made for a dangerous emergency, 
it cannot be believed the framers of the instrument intended that in every 
case the danger should run its course until Congress could be called together, 
the very assembling of which might be prevented, as was intended in this case, 
by the rebellion." See larger extract from the message, above, pp. 221-222. 

•Glohe, 3d S. 37th Cong. p. 1164. 

'*"The privilege of this great writ had never before been withheld from the 
citizen.*' — The Court, in e^ parte Milligan, 4 Wallace, p. 115. 
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may find difficulty in fitting this historical precedent into pre- 
existing categories,^^ but theory and legal precedent, however 
stubborn and entrenched, must sooner or later yield to fact. 
Even the Supreme Court of the United States could not ex- 
pect acquiescence in a decision against Congress and the 
President on the question of the right of the President to 
exercise a power so vital to the safety of the State as the 
power to suspend the privilege of the writ of habeas corpus. 
Taney's Circuit Court decision** was powerless against the 
Executive. The Supreme Court has not been placed in a posi- 
tion which has required it to pass upon the delicate question 
of the legality of suspension by the President." But if the 
Court ever has to pass upon the question, it is reasonable to 
anticipate that it is likely to attach great weight to the histori- 
cal precedent of 1861-1863.** 



^ If it were the correct interpretatfon of the evidence submitted in the finit 
four chapters of this essay th*t the President, in suspending, mereiy antici- 
pates Congressional action, in default of which his suspension would be Illegal, 
then the legal difficulties would vanish. In Brown va. United States, 1814, 
Story said in his dissenting opinion : *'I am perfectly satisfied that the posi- 
tion is well-founded, tliat no subject can legally commit hostilities, or capture 
property of ma enemy, when, either expressly or constructively, the sovereign 
has prohibited It But suppose he does, I would ask if the sovereign may not 
ratify his proceedings; and thus, by * retroactive operation give validity to 
them? Of this there seems to be no legal doubt." 8 Cranoh, p. 138. In the 
Prise Cases, 1862, the court quoted this dictum with approval, although with 
little regard for the sacredness of quotation marks, but at the same time sug- 
gested that the legality of such retroactive legislation might be questionable 
in a criminal case. 2 Black, pp. 670, 671. Finally the Court, in 1883, in 
Mitchell V9, Clark, a case which involved the construction of the Habeas 
Corpus Act, swept aside the doubt expressed in 1862. Here the Court said: 
'That an act passed after the event, which in effect ratifies what has been 
done, and declares that no suit shall be sustained against the party acting 
under color of authority, is valid, so far as Congress could have conferred such 
Authority before, admits of no reasonable doubt. These are ordinary acts of 
Indemnity passed by all governments when the occasion requires it.*' 110 
U, B. p. 640. If this doctrine were fully applicable to suspension of habeas 
corpus by the President then the American practice would be substantially the 
same as the British has been under Cabinet government, with the grave 
difference that the American Executive could not be certain of legislative In- 
demnity, if Congress were hostile to him. 

**JV« parte Merryman. 

''In fjp parte HiUigan, the cause cHelfre of 1866, the question was raised 
and argued by counsel, but the Court refrained from expressing itself upon It, 
taking it as undisputed that the act of March 3, 1863, gave the President au- 
thority to suspend. 4 Wallace, pp. 2-142. 

^It Is not believed that the validity of these conclusions (chapter V) is af- 
fected by the very perfunctory obedience paid by the executive authorities to 
the requirements of the Habeas Corpus Act The President acknowledged the 
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APPENDIX I. 



HABEAS CORPUS BILLS PASSED BY EITHER 

HOUSE, 1861-1863. 

BILL NO. 362, PASSED BY THE HOUSE, JULY 8, 1862. 

An Act to provide for the discharge of State prisoners and 
others, and to authorize the judges of the United States courts 
to take bail or recognizance to secure the trial of the same. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. That the 
Secretary of State and the Secretary of War be, and they are 
hereby, directed forthwith or as soon as practicable to furnish 
to the judges of the circuit and district courts of the United 
States and of the District of Columbia a list of the names of 
all persons, citizens of States in which the administration of 



obligation of the act by approylng It, and his Secretary of W*r, Stanton, by 
order of March 28, 1863, directed Judge-Advocate-General Holt to see that the 
proYlaions of the act were observed. 121 War Record*, p. 255. Holt conatmed 
the act most narrowly, and only once between March, 1863 and Febmary, 
1865 — in the spring of 1863 — did be furnish to the courts the lists required 
by the act 118 War Records, pp. 765-766; 121 War Records, pp. 255-257. 
Febmary 18, 1865, Stanton officially reported to the Senate that he had "no 
knowledge or information of any other persons held as state or political priir 
oners of the United States by order or authority of the President of the United 
States or of the Secretary of State, or of the Secretary of War, In any fort, 
arsenal, or other place, since the date of the report of the Judge-Adyocate^en- 
eral" [June 9, 1863]. This is an astounding statement September 16, 1868, 
President Lincoln and the other departmental heads were, according to Sec- 
retary Chase, unfamiliar with the terms of the act Warden's Chase, p. 546. 
The President's suspending proclamation of September 24, 1863, recites the 
act of March 3, 1863, but not in a way which proves th*t the President relied 
upon it as his authority to suspend. Lincoln's Works, vol. II, pp. 406-407. 
The s*me Is true of the suspending proclamation of July 5, 1864. Ihtd, ppu 
541-543. Cf. Lincoln's letter to M. Blrchard and others, June 26, 1863. Ibid. 
p. 361. Some political prisoners who sought release under the provisions of 
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the laws has continued unimpaired in the said Federal courts, 
who are now, or may hereafter be held, as prisoners of the 
United States in any fort, arsenal, or other place, as State or 
political prisoners, or otherwise than as prisoners ot war; the 
said list to contain the names of all such who reside in the re- 
spective jurisdictions of said judges, or who may be deemed 
by the said Secretaries, or either of them, to have violated any 
law of the United States in any of said jurisdictions, and also- 
the date of each arrest. And in all cases where a grand jury 
having attended said courts, or either of them having juris- 
diction in the premises, since the arrest of said persons, has 
terminated its session without finding an indictment, or pre- 
sentment, or other proceeding against such persons, and in^ 
cases hereinafter provided for, it shall be the duty of said 
judges forthwith to order the discharge of such prisoner from- 
said imprisonment, and every officer of the United States hav- 
ing custody of such prisoner is hereby directed immediately 
to obey and execute said judge's order, and in case he shall 
delay or refuse so to do, he shall be subject to indictment 
for a misdemeanor, and be punished by a fine of not less than 
$500, and imprisonment in the common jail for a period not 
less than six months, in the discretion of the court. 

Sec. 2. And be it further enacted, That in case any of such pri- 
soners shall be under indictment or presentment for any off- 



the act were spirited away from the Jurisdiction of the court. Appleton's 
American Annual CyoloptBdia, 1864, pp. 450, 453; 1865, p. 414. In 1865, the 
President twice refused to o1>ey the requirements of the second section of the 
act, and forbade the officers haying the custody of the prisoners to surrender 
them to the court [Supreme Court of the District of Columbia]. The Pres- 
ident endorsed on the writ of habeas corpus sued out by one of them: 'The 
within named John Dugan was arrested on and is Imprisoned by my authority. 
This writ of habeas corpus is suspended, and the officer having Dugan in cus- 
tody is directed not to produce his body, but to hold him in custody until 
farther order, giving this order on your return to the Court." The writ for 
the other, C. V. Hogan, was similarly endorsed. In both cases the court held 
that the President's constitutional authority to suspend was not restricted by 
the act — that the act was virtually null. 6 D. C. pp. 131-148 ; McPherson : 
HUicry of the Rehellionf p. 562. No detailed Investigation of executive viola- 
tions of the act has been Attempted, but the Congressional debates of 1864-1865- 
leave little doubt as to the conclusions which such an Investigation would com- 
pel. They reveal sharp and sweeping condemnations of the executive author- 
ities for their disregard of the act, made not only by political enemies of the 
Administration, but by such warm friends as Lyman Trumbull, Henry Winter 
DaTis, Beverdy Johnson and J. A. Garfield. See Globe, 2d 8. S8th Cong. pp» 
63, 78 fr., 189, 265-257,, 818-320, 784, 1323-1333 and 1872-1380. 
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ense against the laws of the United States, and by existing 
laws bail or a recognizance may be taken for the appearance 
for trial of such person, it shall be the duty of said judges at 
once to discharge such person upon bail or recognizance for 
trial as aforesaid. And in case the said Secretaries of State and 
War shall for any reason refuse or omit to furnish the said 
list within five days from and after the passage of this act, any 
citizen may, by a petition alleging the facts aforesaid touching 
any of the persons so as aforesaid imprisoned, supported by 
the oath of such petitioner or any other credible person, ob- 
tain and be entitled to have the said judge's order to discharge 
such prisoner: Prozided, hozvever. That the said judge shall be 
satisfied such allegations are true, and shall also, in all cases 
included in this bill,- or if the public safety shall require it, 
have power and be required to take a recognizance or bail from 
such prisoner to keep the peace and be of good behavior to- 
ward the United States, and also to appear before the proper 
court, if he shall deem the same necessary after due examina- 
tion of the case. And it shall be the duty of the district attor- 
ney of the United States to attend at such examination by said 
judge. 

Sec. 3. And be it further enacted, That it is, and shall be law- 
ful for the President of the United States, whenever, in his 
judgment by reason of *'rebelIion or invasion the public safety 
may require it," to suspend, by proclamation, the privilege of 
the writ of habeas corpus throughout the United States or in any 
part thereof, and whenever the said writ shall be suspended as 
aforesaid, it shall be unlawful for any of the judges of the several 
courts of the United States, or of any State, to allow said writ, 
anything in this or any other act to the contrary notwith- 
standing.^ 

BILL NO. 691, PASSED BY THE HOUSE, DECEMBER 8, 1862. 

An Act to indemnify the President and other persons for sus- 
pending the privilege of the writ of Habeas Corpus, and acts 
done in pursuance thereof. 

Text is given above, p. 248. 



^Olohe, 2d 8. 37th Cong. pp. 3105-310G. 
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SENATE SUBSTITUTE FOR BILL NO. 591, PASSED BY THE SENATE, 

JANUARY 27, 1863. 

i 



An Act to regulate Judicial Proceedings in certain cases 
therein mentioned. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That if 
any suit or prosecution, civil or criminal, has been or shall be 
commenced in any State court against any officer, civil or mil- 
itary, or against any other person, for any arrest or imprison- 
ment made or other trespasses or wrongs done or committed, 
or any act omitted to be done, at any time during the present 
rebellion, by virtue or under color of any authority derived 
from or exercised by or under the President of the United 
States, or any act of Congress., and the defendant shall, at the 
time of entering his appearance in such court, or if such ap- 
pearance shall have been entered before the passage of this 
act, then at the next session of the court in vvrhich such suit 
or prosecution is pending, file a petition stating the facts and 
verified by affidavit for the removal of the cause for trial at 
the next circuit court of the United States, to be holden in 
the district where the suit is pending, and offer good and suf- 
ficient surety for his filing in such court, on the first day of 
its session, copies of such process and other proceedings 
against him, and also for his appearing in such court and en- 
tering special bail in the cause, if special bail was originally re- 
quired therein, it shall then be the duty ot the State court to 
accept the surety and proceed no further in the cause or prose- 
cution, and the bail that shall have been originally taken shall 
l>e discharged. And such copies being filed as aforesaid in 
such court of the United States, the cause shall proceed there- 
in in the same manner as if it had been brought in said court 
l>y original process, whatever may be the amount in dispute or 
the damages claimed, or whatever the citizenship of the 
parties, any former law to the contrary notwithstanding. 
And any attachment of the goods or estate of the defendant 
by the original process shall hold the goods or estate so at- 
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tached to answer the final judgment in the same manner as by 
the laws of such State they would have been holden to answer 
final judgment had it been rendered in the court in which the 
suit or prosecution was commenced. And it shall be lawful 
in any such action or prosecution which may be now pending^ 
or hereafter commenced, before any State court whatever, for 
any cause aforesaid, after final judgment, for either party to 
remove and transfer, by appeal, such case during the session 
or term of said court at which the same shall have taken place^ 
from such court to the next circuit court of the United States^ 
to be held in the district in which such appeal shall be taken, 
in manner aforesaid. And it shall be the duty of the person 
taking such appeal to produce and file in the said circuit court 
attested copies of the process, proceedings, and judgment in 
such cause; and it shall also be competent for either party, 
within six months after the rendition of a judgment in any 
such cause, by writ of error or other process, to remove the 
same to the circuit court of the United States of that district 
in which such judgment shall have been rendered; and the 
said circuit court shall thereupon proceed to try and deter- 
mine the facts and the law in such action, in the same manner 
as if the same had been there originally commenced, the 
judgment in such case notwithstanding. And any bail which 
may have been taken, or property attached, shall be holden on 
the final judgment of the said circuit court in such action, in 
the same manner as if no such removal and transfer had been 
made, as aforesaid. And the State court from which any such 
action, civil or criminal, may be removed and transferred as 
aforesaid, upon the parties giving good and sufficient security 
for the prosecution thereof, shall allow the same to be re- 
moved and transferred, and proceed no further in the case: 
Prozided, hozcez'cr. That if the party aforesaid shall fail duly 
to enter the removal and transfer, as aforesaid, in the circuit 
court of the United States, agreeably to this act, the State 
court by which judgment shall have been rendered, and from 
which the transfer and removal shall have been made, as 
aforesaid, shall be authorized, on motion for that purpose, to 
issue execution, and to carry into effect any such judgment, 
the same as if no such removal and transfer had been made: 
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And provided, also, That no such appeal or writ of error shall 
be allowed in any criminal action or prosecution where final 
judgment shall have been rendered in favor of the defendant 
or respondent by the State court. And in any action or prose- 
cution against any person, as aforesaid, it shall be lawful for 
such person to plead the general issue, and give this act and 
any special matter in evidence. And if in any suit hereafter 
commenced the plaintiff is nonsuited or judgment pass 
against him, the defendant shall recover double costs. 

Sec. 2. And he it further enacted, That if it shall appear 
upon the trial of any action provided for and mentioned in 
the first section of this act that there was probable cause for 
the arrest, imprisonment, or other act complained of, or that 
in making such arrest or imprisonment, or committing such 
act, the defendant acted in good faith, under the authority or 
order of the President of the United States, or under an act 
of Congress, then, and in every such case, the foregoing facts, 
or either of them, shall constitute a full and complete defence 
to the action ; and it shall be the duty of the court trying the 
cause so to instruct the jury, and that their finding must be 
accordingly. 

Sec. 3. And be it further enacted, That any suit or prosecu- 
tion described in the first section of this act, in which final 
judgment may be rendered in the circuit court, may be car- 
ried by writ of error to the Supreme Court, whatever may be 
the amount of said judgment. 

Sec. 4. And be it further enacted, That no suit or prosecu- 
tion, civil or criminal, shall be maintained for any arrest 
or imprisonment made, or other trespasses or wrongs done 
or committed, or act omitted to be done, at any time dur- 
ing the present rebellion, by virtue or under color of any 
authority derived from or exercised by or under the President 
of the United States, or by or under any act of Congress, un- 
less the same shall have been commenced within two years 
next after such arrest, imprisonment, trespass, or wrong may 
have been done or committed: Provided, That in no case 
shall the limitation herein provided commence to run until 
the passage of this act, so that no party shall, by virtue of 
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this act, be debarred of his remedy by suit or prosecution until 
two years from and after the passage of this act. 

Sec. 5. And be it further enacted, That any person not in 
the military or naval service, and not subject to the rules and 
articles of war, who shall be arrested in any State or district 
wherein the ordinary process of the courts of the United States 
is not obstructed, for aiding the present rebellion, or for ob- 
structing the execution of any law or military order, shall be 
discharged from such arrest, unless, within thirty days after 
such arrest, the charges against such person shall be reduced 
to writing and filed in the office of the clerk of the district 
court of the United States in the district in which such per- 
son is arrested. And it shall be the duty of the judge of said 
court, upon the application of such person, to examine into 
the cause of such arrest; and, upon hearing of such applica- 
tion, such judge may discharge such person, hold him to bail, 
or dismiss his application, as, in the opinion of such judge, 
the public safety may require.* 

SENATE SUBSTITUTE FOR BILL NO. 362, PASSED BY THE SENATE, 

FEBRUARY 23, 1 863. 

An Act to provide for suspending the privilege of the writ of 
Habeas Corpus, for the discharge of State prisoners and others, 
and to authorize taking bail in certain cases. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled. That, dur- 
ing the present rebellion, the President of the United States, 
whenever in his judgment the public safety may require it, is 
authorized to suspend the privilege of the writ of habeas corpus 
in any case, or throughout the United States or any part 
thereof. And whenever and wherever the said privilege shall 
be suspended, as aforesaid, no military or other officer shall 
be compelled, in answer to any writ of habeas corpus, to re- 
turn the body of any person or persons detained by him by 
authority of the President; but upon the certificate, under 
oath, of the officer having charge of any one so detained, that 



^GloU, 3d S. 87th Cong. pp. 654, 1066-1057. 
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such person is detained by him as a prisoner under authority 
of the President, further proceedings under the writ of habeas 
corpus shall be suspended by the judge or court having issued 
the said writ so long as said suspension by the President shall 
remain in force and said rebellion continue. 

Sec. 2. And be it further enacted. That the Secretary of 
State and the Secretary of War be, and they are hereby, di- 
rected, as soon as may be practicable, to furnish to the judges 
of the circuit and district courts of the United States and of 
the District of Columbia a list of the names of all persons, citi- 
zens of States in which the administration of the laws has 
continued unimpaired in the said Federal courts, who are now, 
or may hereafter be, held as prisoners of the United States, 
by order or authority of the President of the United States or 
either of said Secretaries, in any fort, arsenal, or other place, 
as State or political prisoners, or otherwise than as prisoners 
of war ; the said list to contain the names of all such who re- 
side in the respective jurisdictions of said judges, or who may 
be deemed by the said Secretaries, or either of them, to have 
violated any law of the United States in any of said jurisdic- 
tions, and also the date of each arrest — the Secretary of State 
to furnish a list of such persons as are imprisoned by the order 
or authority of the President, acting through the State De- 
partment, and the Secretary of War a list of such as are im- 
prisoned by the order or authority of the President, acting 
through the Department of War. And in al! cases where a 
grand jury, having attended any of said courl.^ having juris- 
diction in the premises, after the passage of this act, and after 
the furnishing of said list, as aforesaid, has terminated its 
session without finding an indictment*, or presentment, or 
other proceeding against any such person, it shall be the duty 
of the judge of said court forthwith to make an order that any 
such prisoner desiring a discharge from said imprisonment be 
brought before him to be discharged; and every officer of the 
United States having custody of such prisoner is hereby 
directed immediately to obey and execute said judge's order; 
and in case he shall delay or refuse so to do, he shall be sub- 
ject to indictment for a misdemeanor, and be punished by a 
fine of not less than $500, and imprisonment in the common 
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jail for a period not less than six months, in the discretion of 
the court: Provided, hoiuever, That no person shall be dis- 
charged by virtue of the provisions of this act until after he or 
she shall have taken an oath of allegiance to the Government 
of the United States, and to support the Constitution thereof; 
and that he [or she] will not hereafter in any way encourage 
-or give aid and comfort to the present rebellion or supporters 
thereof: And provided, also, That the judge or court before 
whom such person may be brought, before discharging him 
or her from imprisonment, shall have power, on examination 
of the case, and, if the public safety shall require it, shall be 
required, to cause him or her to enter into recognizance, with 
or without surety, in a sum to be fixed by said judge or court, to 
keep the peace and be of good behavior towards the United 
States and its citizens, and from time to time, and at such 
times as such judge or court may direct, appear before said 
judge or court to be further dealt with, according to law, as 
the circumstances may require. And it shall be the duty of 
the district attorney of the United States to attend said exami- 
nation before the judge. 

Sec. 3. And be it further enacted, That in case any of such 
prisoners shall be under indictment or presentment for any 
offense against the laws of the United States, and by existing 
laws bail or a recognizance may be taken for the appearance 
for trial of such person, it shall be the duty of said judge af 
once to discharge such person upon bail or recognizance for 
trial as aforesaid. And in case the said Secretaries of State 
and War shall for any reason refuse or omit to furnish the 
said list of persons held as prisoners as aforesaid at the time 
of the passage of this act within twenty days hereafter, and of 
such persons as thereafter may be arrested within twenty 
days from the time of the arrest, any citizen may, after a 
grand jury shall have terminated its session without having 
found an indictment or presentment, as provided in the sec- 
ond section, by a petition alleging the facts aforesaid touch- 
ing any of the persons so as aforesaid imprisoned, supported 
by the oath of such petitioner or any other credible person, ob- 
tain and be entitled to have the said judge's order to discharge 
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such prisoner on the same terms and conditions prescribed in 
the second section of this act: Provided, however, That the 
said judge shall be satisfied such allegations are true: Pro- 
vided, That this act shall continue and be in force until the 1st 
of March, 1864, and no longer.^ 



« Globe, 8d 8. S7th Cong. pp. 1206-1208. 
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APPENDIX 11. 

THE HABEAS CORPUS ACT OF MARCH 3, 1863. 

An Act relating to Habeas Corpus, and regulating Judicial 
Proceedings in Certain Cases. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That, dur- 
ing the present rebellion, the President of the United States, 
whenever, in his judgment, the public safety may require it, 
is authorized to suspend the privilege of the writ of habeas 
corpus in any case throughout the United States, or any part 
thereof. And whenever and wherever the said privilege shall 
be suspended, as aforesaid, no military or other officer shall 
be compelled, in answer to any writ of habeas corpus, to re- 
turn the body of any person or persons detained by him by 
authority of the President; but upon the certificate, under 
oath, of the officer having charge of any one so detained that 
such person is detained by him as a prisoner under authority 
of the President, further proceedings under the writ of habeas 
corpus shall be suspended by the judge or court having issued 
the said writ, so long as said suspension by the President 
shall remain in force, and said rebellion continue. 

Sec. 2. And be it further enacted, That the Secretary of 
State and the Secretary of War be, and they are hereby, di- 
rected, as soon as may be practicable, to furnish to the judges 
of the circuit and district courts of the United States and of 
the District of Columbia a list of the names of all persons, 
citizens of states in which the administration of the laws has 
continued unimpaired in the said Federal courts, who are 
now, or may hereafter be, held as prisoners of the United 
States, by order or authority of the President of the United 
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States or either of said Secretaries, in any fort, arsenal, or 
other place, as state or political prisoners, or otherwise than 
as prisoners of war; the said list to contain the names of all 
those who reside in the respective jurisdictions of said judges, 
or who may be deemed by the said Secretaries, or either of 
them, to have violated any law of the United States in any of 
said jurisdictions, and also the date of each arrest; the Secre- 
tary of State to furnish a list of such persons as are impris- 
oned by the order or authority of the President, acting 
through the State Department, and the Secretary of War a 
list of such as are imprisoned by the order or authority of 
the President, acting through the Department of War. And 
in all cases where a grand jury, having attended any of said 
courts having jurisdiction in the premises, after the passage 
of this act, and after the furnishing of said list, as aforesaid, 
has terminated its session without finding an indictment or 
presentment, or other proceeding against any such person, it 
shall be the duty of the judge of said court forthwith to make 
an order that any such prisoner desiring a discharge from said 
imprisonment be brought before him to be discharged; and 
every officer of the United States having custody of such 
prisoner is hereby directed immediately to obey and execute 
said judge's order; and in case he shall delay or refuse so to 
do, he shall be subject to indictment for a misdemeanor, and 
be punished by a fine of not less than five hundred dollars and 
imprisonment in the common jail for a period not less than 
six months, in the discretion of the court: Provided, however, 
That no person shall be discharged by virtue of the provisions 
of this act until after he or she shall have taken an oath of 
allegiance to the Government of the United States, and to sup- 
port the Constitution thereof; and that he or she will not here- 
after in any way encourage or give aid and comfort to the 
present rebellion, or the supporters thereof: And provided, 
also, That the judge or court before whom such person may 
be brought, before discharging him or her from imprisonment, 
shall have power, on examination of the case, and, if the pub- 
lic safety shall require it, shall be required to cause him or 
her to enter into recognizance, with or without surety, in a 
sum to be fixed by said judge or court, to keep the peace and 
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be of good behavior towards the United States and its citi- 
zens, and from time to time, and at such times as such judge 
or court may direct, appear before said judge or court to be 
further dealt with, according to law, as the circumstances may 
require. And it shall be the duty of the district attorney of 
the United States to attend such examination before the judge. 

Sec. 3. And be it further enacted. That in case any of such 
prisoners shall be under indictment or presentment for any 
offence against the laws of the United States, and by existing 
laws bail or a recognizance may be taken for the appearance 
for trial of such person, it shall be the duty of said judge at 
once to discharge such person upon bail or recognizance for 
trial as aforesaid. And in case the said Secretaries of State 
and War shall for any reason refuse or omit to furnish the 
said list of persons held as prisoners as aforesaid at the time 
of the passage of this act within twenty days thereafter, and of 
such persons as hereafter may be arrested within twenty days 
from the time of the arrest, any citizen may, after a grand jury 
shall have terminated its session without finding an indict- 
ment or presentment, as provided in the second section of this 
act. by a petition alleging the facts aforesaid touching any 
of the persons so as aforesaid imprisoned, supported by the 
oath of such petitioner or any other credible person, obtain 
and be entitled to have the said judge's order to discharge 
such prisoner on the same terms and conditions prescribed in 
the second section of this act: Provided, howevcTy That the 
judge shall be satisfied such allegations are true. 

Sec. 4. And he it further enacted. That any order of the 
President, or under his authority, made at any time during 
the existence of the present rebellion, shall be a defence in all 
courts to any action or prosecution, civil or criminal, pending, 
or to be commenced, for any search, seizure, arrest, or im- 
prisonment, made, done, or committed, or acts omitted to be 
done, under ard by virtue of such order, or under color of 
any law of Congress, and such defence may be made by 
special plea, or under the general issue. 

Sec. 5. And be it further enacted, That if any suit or pros- 
ecution, civil or criminal, has been or shall be commenced in 
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any state court against any officer, civil or military, or against 
any other person, for any arrest or imprisonment made, or 
other trespasses or wrongs done or committed, or any act 
omitted to be done, at any time during the present rebellion, 
by virtue or under color of any authority derived from or 
exercised by or under the President of the United States, or 
any act of Congress, and the defendant shall, at the time 
of entering his appearance in such court, or if such appear- 
ance shall have been entered before the passage of this act, 
then at the next session of the court in which such suit or 
prosecution is pending, file a petition, stating the facts and 
verified by affidavit, for the removal of the cause for trial at 
the next circuit court of the United States, to be holden in the 
district where the suit is pending, and offer good and sufficient 
surety for his filing in such court, on the first day of its ses- 
sion, copies of such process and other proceedings against 
him. and also for his appearing in such court and entering 
special bail in the cause, if special bail was originally required 
therein. It shall then be the duty of the state court to accept 
the surety and proceed no further in the cause or prosecution, 
and the bail that shall have been originally taken shall be dis- 
charged. And such copies being filed as aforesaid in such 
court of the United States, the cause shall proceed therein in 
the same manner as if it had been brought in said court by 
original process, whatever may be the amount in dispute or 
the damages claimed, or whatever the citizenship of the 
parties, any former law to the contrary notwithstanding. 
And any attachment of the goods or estate of the defendant 
by the original process shall hold the goods or estate so at- 
tached to answer the final judgment in the same manner as 
by the laws of such state they would have been holden to 
answer final judgment had it been rendered in the court in 
which the suit or prosecution was commenced. And it shall 
be lawful in any such action or prosecution which may be 
now pending, or hereafter commenced, before any state court 
whatever, for any cause aforesaid, after final judgment, for 
either party to remove and transfer, by appeal, such case 
during the session or term of said court at which the same 
•shall have taken place, from such court to the next circuit 
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court of the United States to be held in the district in which 
such appeal shall be taken, in manner aforesaid. And it shall 
be the duty of the person taking such appeal to produce and 
file in the said circuit court attested copies of .the process, 
proceedings, and judgment in such cause; and it shall also 
be competent for either party, within six months after the 
rendition of a judgment in any such cause, by writ of error or 
other process, to remove the same to the circuit court of the 
United States of that district in which such judgment shall 
have been rendered; and the said circuit court shall there- 
upon proceed to try and determine the facts and the law in 
such action, in the same manner as if the same had been there 
originally commenced, the judgment in such case notwith- 
standing. And any bail which may have been taken, or prop- 
erty attached, shall be holden on the final judgment of the 
said circuit court in such action, in the same manner as if 
no such removal and transfer had been made, as aforesaid. 
And the state court, from which any such action, civil or 
criminal, may be removed and transferred as aforesaid, upon 
the parties giving good and sufficient security for the prosecu- 
tion thereof, shall allow the same to be removed and trans- 
ferred, and proceed no further in the case : Provided, however. 
That if the party aforesaid shall fail duly to enter the removal 
and transfer, as aforesaid, in the circuit court of the United 
States, agreeably to this act, the state court, by which judg- 
ment shall have been rendered, and from which the transfer 
and removal shall have been made, as aforesaid, shall be 
authorized, on motion for that purpose, to issue execution, 
and to carry into effect any such judgment, the same as if 
no such removal and transfer had been made. And provided also, 
That no such appeal or writ of error shall be allowed in any 
criminal action or prosecution where final judgment shall have 
been rendered in favor of the defendant or respondent by the 
state court. And if in any suit hereafter commenced the plaintiff 
is nonsuited or judgment pass against him, the defendant shall 
recover double costs. 

Sec. 6. And be it further enacted, That any suit or prose- 
cution described in this act, in which final judgment may be 
rendered in the circuit court, may be carried by writ of error 
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to the Supreme Court, whatever may be the amount of said 
judgment. 

Sec. 7. And be it further enacted, That no suit or prosecution, 
civil or criminal, shall be maintained for any arrest or impris- 
onment made, or other trespasses or wrongs done or commit- 
ted, or act omitted to be done, at any time during the present 
rebellion, by virtue or under color of any authority derived 
from or exercised by or under the President of the United 
States, or by or under any act of Congress, unless the same 
shall have been commenced within two years next after such 
arrest, imprisonment, trespass, or wrong may have been done 
or committed or act may have been omitted to be done: 
Provided, That in no case shall the limitation herein provided 
commence to run until the passage of this act, so that no party 
shall, by virtue of this act, be debarred of his remedy by suit 
or prosecution until two years from and after the passage of 
this act.^ 



^PithUo Law9 of the United Statea of America, 8d 8. 87th Cong. pp. 756-758. 
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